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BBEOEHWE

AKTYanbHOCTb TeMbl paboTbl 06yCnoBneHa TeM, YTO 3Ha4YEeHME OTpaAC/IEBbLIX MPUHLMUMOB ABOSKO. C OLHON CTOPOHbI,
OHW OTPaXkaloT CYLEeCTBO COAepXaHUs, CoLMalibHY0 HanpaBAeHHOCTb U r1aBHble oTpacseBble 0COBEHHOCTH
MpPaBoOBOro perynpoBaHma. 9TO NO3BOJISET Ay4lle NOHUMaTb ero CMbIC/, MPaBUJIbHO TOJIKOBaTb U MPUMEHSATb
KOHKPETHbIE MPaBOBbLIE HOPMbI.

C Opyron CTOPOHbI, MPUHLMMbI NPaBa A0/KHbl YYUTbIBAaTbLCA Npu 06Hapy>xeHun npobesioB B 3aKkOHOAATeNbCTBE U
MPUMEeHEHMN NPaBOBbIX HOPM MO aHaI0rnu.

Ona rpakAaHCKoro npasa 3T0 06CTOATENbCTBO MMeeT 0COBEHHO BaXKHOe 3HavyeHue, nbo oHo Yalle Apyrux
oTpacsen CTaNkMBaeTCa C TaKUMK cuTyaumaMmn. leno He TOSIbKO B TOM, 4TO OHO 06bIYHO coaepXxnT obLune
npaBuia, B KOTOPbIX HEBO3MOXXHO MNPeAyCMOTPETb BCE AeTanun Ype3BblHalHO MHOF006pa3HbIX U CNOXKHbIX
UMYLLLECTBEHHbIX U HEUMYLLLeCTBEHHbIX OTHOLUEHWIA.

[03BONUTENbHbIN XapaKTep rpax4aHCKO-NpPaBoOBOro peryampoBaHns, pacCYnTaHHbIA Ha UHULMATUBY YYaCTHUKOB,
3apaHee npeanonaraeT BO3MOXXHOCTb MNOSABAEHNS TakKMX NPaBOOTHOLUEHW, KOTopble BoobLLLe He NMpefyCMOTpPEHbI
HW B O4HOW NpaBOBO HOPME, HO COOTBETCTBYIOT «0bOLLMM HayasaM U CMbICJTY FPpa)kgaHCKOro 3aKoHo4aTe/IbCTBa»
(n. 1cT.8nn.2cT. 6 paxpaHckoro kogekca PO ). OchopMaeHne Takux OTHOLLEHUI, BKJIOYasa OLEHKY UX
NPaBOMEPHOCTY U pa3peLleHne BO3IMOXKHbIX MEXAY UX YHaCTHMKaMN KOHMIMKTOB, HEe MOXeT ocyLecTBAATbCA 6e3
onopbl Ha obLire NpUHLUMbLI FPa)K4aHCKOro npasa.

O6beKTOM AaHHOM paboThl ABASIOTCA MPUHLUMbLI FPaXXAaHCKOro npasa.

MpeameTom paboThl ABAAOTCA HOPMbI AENCTBYIOLWEro 3aKOHO4aTeIbCTBa, yCTaHaBMBatoLWmMe MPUHLMUMLI
rpa>kAaHCKOro npaea, NpakTUKa UX NPUMEHEHNS, a Tak »Xe Hay4yHasa u y4yebHas nutepaTypa no teme paboThl.
3apavamum paboTbl cCTaBUTCS:

* paccMOTpeTb NMPUHLUMbI FPaXK4aHCKOro Npasa;

* MPOaHaN3MpPOBaTb MPUHLMMN PaBEHCTBA KaK 0COObIA NPUHLNM FPaXkKAaHCKOro nNp.a;

* nccaenoBaTh NPakKTUYeCKMe acnekTbl MPUHLMMNOB rpa>KAaHCKOro npasa U cCMapT-KapThl;

* N3y4UTb peann3auymio NPNHLMNOB FPa)KAaHCKOro rMpasa B NPMHLMNAX Fpa>KAaHCKO-MPaBOBOWN OTBETCTBEHHOCTN.
PaboTa cocToMT U3 BBEOEHUS, YeTbipex pa3fesos, 3akatoyeHns n bubnmorpaduryeckoro cnucka.

§ 1. MPUHLUNBI TPAXOAHCKOIO MNMPABA

Mpobnema NPMHLMNOB FPa>K4aHCKOro rnpaBa TPaAUUNOHHO HaX0AUTCS B LLEHTPE BHMMaHUA 0Te4eCTBEHHOM
UMBMANCTUKN. NMogobHoe NoNo)KeHne He ABNAETCH ClyHalHbIM, TakK Kak MPUHLUMbI BLICTYNalT PyHAAMEHTOM
BCEro rpa>kAaHCcKoro npaBa, ero NnepBoOCHOBOW, C/lefloBaTesIbHO, NX U3YYEHME MO3BOJINT CUCTEMHO U rNyboko
MOHATb MHOIMEe TeopeTUuyYeckne n npakTnyeckmne npobaemsoi.

OLHMM 13 NoCNegHUX AOCTUXXEHNIN B 06/1aCTN «MPUHLMMNONOTN» CTano NOSBJIEHNE KaTEropun «NpuUHLMN-MeTon»,
KOTOpas npepflaraeT HETPaAULNOHHbLIN B3N Ha NPUHLMNbI FPa)K4aHCKOro npasa. BeeaeHmne B LOKTPUHY
TepMUHa «NpUuHUMUN-meToL» npeanoxun E.B. BaBnanH, KOTOpbIN ChopMyanpoBas KOHTYPbI, MO KOTOPbIM MO>XHO
COCTaBMTb HEKOTOpPOE NpencTaBsieHne 06 3ToM aBneHun. Tak, Mo MHEHWUIO aBTopa, NPUHLUMMbLI-MEeToObl - 3TO
BTOPOW YPOBEHb CUCTEMbI MPUHLIMMOB OCYLLECTBAEHNSA FrpaXKaAaHCKMX NpaB U NcnosiHeHns 06A3aHHOCTeN, KOTopble
npeacTaBnaoT cobon HacTHOe KOHKPETHOe MPosBJIEHME Havyal MepBOro ypoBHS (T.e. Lesnenosiaratowmx
NPMHLNNOB).

MpuHUMNBI-MEeTOAbI, ABMSASICb CAMOCTOATENLHOW KaTeropmen, CyLLecTBYIOT He B OTpbIBE APYr OT Apyra, a nb B
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onpenefnieHHON CMCTEME, KOTOpasa npeacTaBaseT cobor COBOKYMHOCTb B3aMMOOOyC/IOBAEHHbIX 3J1IEMEHTOB.
Bonpoc, NnogHATHIN B paMkKax HacToswen paboTbl, Mano nCCnenoBaH LMBUINCTUYECKOM HayKon. BBuay aTtoro
HeyaUBUTESNIbHO, YTO OTCYTCTBYET 0OLLEeNnpU3HaHHaA CUCTEMa NPUHLMMNOB-MeTOA0B. [Mogo6HOE NosIoXKEHME HeNb3S
MPU3HaTb NPaBWIbHbLIM, TaK Kak OHO OrpaHM4YMBaAET BO3MOXXHOCTb M1yBOKOro MOHMMaHUSA CYLLHOCTU U BaXKHENLLNX
XapaKTePUCTUK MPUHLNMNOB-METOL0B, @ TaKXXe HUBEJINPYET BO3MOXXHOCTb MOHUMAHNSA UX 3HAYEHUS.

Oco60 0OTMETUM, YTO M3Yy4YeHNe NPUHLMNMOB-METOA0B MMEHHO B KAa4eCTBE CUCTEMbI UMEET Ba)KHOe
NpaBOMpPUMEHNTENIbHOE Ha3HavyeHne. Tak, BepxoBHbih Cyn P® B MNMocTaHoBneHun MNneHyma ot 23.06.2015 N 25
yKasaJi, 4To noJioXkeHus Mpa>kaaHcKkoro kogekca Poccuinckon ®epepaumm, 3aKOHOB M UHbIX aKTOB, COAepKaLlnx
HOPMbI FPa)KA4aHCKOro npaBa, NoAsiexxaT UCTONKOBAHUIO B CUCTEMHOW B3aUMOCBA3M C OCHOBHbLIMM HavalaMu
rpa>kAaHCKoro 3akoHo4aTeNbCTBa, 3aKpenJseHHbIMU B CT. 1 TK P®. Takum obpa3om, no MHeHUO BepxosBHoro Cyna
P®, npuHUMNbl LOMKHBI MPUMEHATLCA B CUCTEME, NpUYeM NpaBuJibHOE NMOHUMaHWe HOPM FpaXKAaHCKOro npaea
BO3MOXXHO /IMLLUb B X B3aWMOCBSA3N MMEHHO C CaMON CUCTEMON NPUHLMMOB, @ He C OTAE/IbHbIMU HavYaamMun
rpa>kAaHCKoOro 3aKoHo4aTeNbCTBaA. TO/IbKO Tak MOXXHO NPEnJIOXKNTb NPaBUJIbHOE TOJIKOBAHNE HOPM
rpa>kAaHCKoro nNpaea, T.e. MPMHLUMMNbLI FPaXAaHCKOro npaBa MPUMEHSATCS CyaaMin Yalle BCero He rno
OTAEeNIbHOCTHN, @ B Ka4yeCTBe LeSIOCTHON CUCTEMBI.

CncTteMa NpUHUNNOB-METOA0B MPaXKAaHCKOro npaBa C TOYKN 3peHNA TEOPUN CUCTEM L0JIKHA OTBEeYaTb
cnepyowiemMy. Bo-nepBbix, OHa COCTOUT M3 3/IEMEHTOB, T.€. OTAEJIbHbIX CAaMOCTOATENbHbIX NMPUHLMNOB-METOL0B.
Bo-BTOpbIX, Takaa cMCTeMa A0J1>KHA BbITb NOCTPOEHa Ha OCHOBaHWW onpenesieHHON nepapxm4yeckonm CTPYKTypsbl. B-
TpeTbUX, 3NEMEHTbI CUCTEMbI (MPUHLMMbI-METOAbI) HAX0AATCS B MOCTOSAHHOM B3auMOLENCTBUN,
B3aMMOMNPOHUKHOBEHWUMN, KOTOPble 06yCN0B/IEHBI MECTOM TOIr0 WJIN MHOIMO NMPUHLMMa B Takon cncteme. B-
YeTBEPTLIX, CUCTEMA MPUHLUMOB-METOA0B MMeeT COBCTBEHHbIE PYHKLNM U aKCMONOrNMYECKOe 3HaYEHNE.

CncTteMa NMpUHUNMNOB-METOA0B He COCTAB/ISET JIMHENHbIA NepedyeHb 3/1IeMeHTOB. HekoTopble n3 HUX nMmetoT bonee
BbICOKUI Nepapxnuyeckunin ctaTyc, opyrue - cneaytoT n3 nepsbix. TeM caMbiM B CUCTEME MPUHLNMNOB-MeToa0B byayT
BblAEeNEHbl POAOBLIE MPUHLMUMBI, @ TaKXXe NPUHLWMNbLI, OCHOBAHHbIE Ha NEpPBbIX.

B Hay4HOI nuTepaType chopMUPOBaINCh PassNyHble NPeaCTaB/EHUS O TOM, KaK BbIrA4NT CUCTEMa NPUHLMNOB
rpakxgaHckoro npaBa. CaM no cebe nepevyeHb NPUHLUMMOB HE B MOJIHOM Mepe NoKa3blBaeT B3aUMOCBS3b U
B3aMM006yC/IOBNIEHHOCTb OCHOBHbIX HavaJsl, MO3TOMY HE MOXXET pacCMaTpPUBaTbCA B KayecTBe cucTeMsl. Mpn
MOCTPOEHNN MOJTHON, LeNOCTHOWM CUCTEMBI MPUHLMNMNOB FPaXkAaHCKOro npaBa akKTyaJibHOWM CTaHOBUTCA npobrnema
BblibOpa KpMTEpPUEB TaKoOW cucTeMaTmM3launu.

Hanbonee 06LLMM 1 MPU3HAHHBLIM ABASETCA pa3feneHne NpuHUMMNoB Ha obuwenpaBoBblie (KOHCTUTYLNOHHLIE),
MeXXKoTpacsieBble, OTpacsieBble, Havasia OTAENbHbIX UHCTUTYTOB NpaBa. MNpefnoXeHHas Knaccmpumkaums
OEeNCTBUTENIbHO MOXXET pacCMaTpPUBaTbLCH B Ka4yeCcTBE OCHOBAHUSA CUCTeMaTM3aunm NMpUHUNMNOB-METOL0B
rpakAaHCcKoro npaea. B yacTHOCTW, psag NpUHLUMMNOB-METOA0B PaCcnNpoOCTPaHAT CBOE AEeNCTBME Ha BCKO OTpacib
(paBeHCTBa CTOPOH, AMCMNO3MTUBHOCTU, ,0O6POCOBECTHOCTN), ApPYrMe - Ha HOPMbl, OTHOCSLLMECS K TON NN UHOM
nogoTpacaun (ceobona porosopa, ceobofa 3aBeLlaHms).

MpuHUMNbI-MeTOAbl OTANYAIOTCHA TE€M, HTO OHV UMMaHEHTHO CBS3aHbl C METOA0M OTpPac/n rpakAaHCKoro npasa,
BbICTYMalOT CBA3YIOLWNM 3BEHOM MEXAY METOLOM Fpa>K4aHCKO-NPaBOBOro peryjanpoBaHnsa 1 HopMamm
rpa>kAaHCKoOro 3aKoHo4aTeNbCTBa, PAaCKPbIBAOTCA Yepe3 COBOKYMHOCTb NpaBOBbIX HOPM. [lepeyncrieHHble
XapaKTePUCTUKN JOJIKHbI BbITb MOJIOXKEHbLI B OCHOBY CUCTEMbI MPUHLINMMOB-METOL0B rpa)kAaHCcKoro npasa. cxoas
M3 NMpeasioXXeHHbIX MPU3HAKOB MNPMHLMMNOB-METOA40B CTAaHOBUTCS O4EBUAHbLIM, YTO pacCMaTpPUBAEMBbIN BONPOC
HEBO3MOXXHO pa3pewwnTb 6e3 KpaTKoro nsydeHnsa npobaemMbel MeTofa rpa>K4aHCKO-MPaBOBOro peryanpoBaHms n
€ro B3aMMOCB$31 C NPaBOBbLIMW HOPMaMW.

He yrnybnssce B BONPOC O CYLWHOCTN MeTOoAa rpakAaHCKO-NpaBOBOro perympoBaHns, KOTOPbIM HE BXOOUT B
3a4a4m HaCTOSLLLEero NCCNeaoBaHmns, cnenyeT caenaTb BbIBO, YTO Fpa’k[aHCKO-MPaBoOBOW MEeTO XapaKTepusyeTcs
onpeneneHHbIMN OTINYUTENbHLIMU NpU3HakaMn, BONbLWNHCTBO NCCnefoBaTeNen NPUAEPKNBAKOTCA UMEHHO TaKoWn
TOYKUN 3peHuns.

PaccMoTpeHHble XxapaKTePUCTUKN MeTOAa Mpa>kAaHCKOro npasa A0JIKHbI ObITb MPUHATHI BO BHUMaHMe npu
MOCTPOEHUN CUCTEMbI MPUHLMNOB-METOA0B. BMecTe ¢ TeM Ba)KHO y4uUThbIBaTb 1 Apyrmne oCobeHHOCTU NPUHLMNOB-
MeTOL0B, Mpexae BCero nx cBsa3b C HOpMaMu npasa.

NTak, nepBoi 4epTon MeToda rpa>KAaHCKO-MPaBOBOro perynpoBaHmns, Kotopas Bolaensaetcs 60/1bWNHCTBOM
YY€HbIX 1 B MOJIHON Mepe COOTBETCTBYET €ro CyLHOCTH, ABASETCS NpaBoOHa4esieHne, NpaBoBas nHMLMaTmBa
cybbekToB. C NO3MUNM MPUHLNMNOB rPpa)kAaHCKOro npaBa AaHHble ABJIEHNS HepPa3pPbIBHO CBSA3aHbl C MOJIOXKEHMNEM M.
2 cT. 1 TK PO, BO3BEeAEHHbIM B paHI OCHOBHbIX Ha4yal rpa>kAaHCKOro 3aKoHo4aTeNbCTBa, O TOM, YTO CyObeKThbl
npuobpeTatoT N OCYLEeCTBASAIOT CBOU FPpaKAaHCKMe nNpaBa CBOEN BOMEN U B CBOEM MHTepece. TeM CaMbIM
pPacCMOTPEHHbIe NMPU3HaKM MeToAa NMOJIHOCTbIO MOKPLIBAOTCA NPUHLWMNOM-METOAOM ANCMNO3UTUBHOCTN.



AHanun3 rpa>k4aHCKoro 3akoHodaTeIbCTBa N03BONAET CAeNaTb BbIBOL O TOM, YTO 0COBEHHOCTM 403BOJIEHHOIO
3aKOHOM Bblbopa pa3INYHbl B 3aBUCUMOCTU OT KOHKPETHOI0 NPaBOOTHOLIEHWS: BELWHOro, 0653aTeNbCTBEHHOTO,
HacnenCTBEHHOro U T.Mn. Tak, B 06513aTeIbCTBEHHOM MpaBe BbIOOP NPosBAAeTCA B cBO6oAE 3aKIO4YNTh, BbIOpaTh
yCNoBUSA OOrosopa, T.e. B NpuHUMne ceoboabl 4oroBopa.

Takum obpasom, NepByto rpynny MPUHLNMNOB-METOL0B FPaXkKAaHCKOro NpaBa COCTaBAT NPUHLUMMLI,
dopmMmpytoLme NpruemMbl 1 cpeacTBa obecneyeHnst cBob6oabl M YaCTHOM aBTOHOMUM YHACTHUKOB MparkAaHCKOro
06opoTa. K HUM OTHOCMTCS NPUHUUMN-METOA ANCMO3UTUBHOCTHU, @ TakXXe c/iegyolme U3 Hero NPUHUMNbI-MeToabl
(HeNpMKoCHOBEHHOCTWU cobCcTBeHHOCTK, cBO6OAbI AoroBopa, cBo60Abl 3aBeLLLaHNA).

C NpUHUMNOM-METOAOM ANCNO3MTMBHOCTU HEPa3PbIBHO CBSI3aH, HO UMEEeT HECKOJIbKO UHYIO CYLLHOCTHYIO 1
AKCMONIOTNYEeCKY0 HanpaBJeHHOCTb APYro NPUHLNM - paBeHCTBa Cy6beKToB rpakaaHckoro obopoTta. [aHHoe
CpencTBO Bblpa>kaeTCs B NpeaocTaB/ieHNNn CybbekTaM paBHbIX BO3MOXKHOCTEN, eAMHOro Ana Bcex obbema npaBa u
obs3aHHOCTEN, 0OANHAaKOBOW NPaBOCMOCOBHOCTN 1 T.M.

C Opyron CTOpPOHbI, 3aKOHOA4ATENLCTBO NPEAOCTABAAET AOMNOJIHUTENIbHbIE NPaBa UM YacTUYHO ocBoboXXaaeT oT
onpepneneHHblix 06513aHHOCTEN HEKOTOPbLIX CybbekToB, ocobas oxpaHa NpaBa KOTOpbIX Heobxoamma no
06BEKTUBHBLIM MPUYMHAM, B CBSA3W C YEM aKTyaJibHa 3awmMTa cnaboll CTOPOHbI B rpa>kAaHCKOM MPaBOOTHOLUEHUM.
MOo>XHO yTBEp)XAaTb, YTO MPUHLMM 3aWNTbl c1aboil CTOPOHbI B 06513aTeNbCTBE, XOTA POPMasIbHO 1 HapyLlaeT
pPaBEHCTBO YYaCTHMKOB FpakAaHCKMUX NPaBOOTHOLLIEHW, TEM He MEHee CJTY)KUT LLeNn BbipaBHMBAHUA YKa3aHHbIX
cybbeKkToB, a criegoBaTeNbHO, Hanbosiee NoOHOW peanusaunm NpuHUMNa paBeHcTea. CyntaeM o60CHOBaHHOM
TOYKY 3pPEHUS, COrIaCHO KOTOPOW NPUHLMM PpaBEHCTBa NOJly4YaeT HOPMATUBHOE 3aKpernjieHne NoM1UMo NPOYero «B
BUAE HOPM, COAEPXKaLLMX OrPaHNYEHNS FpaKaaHCKMX NpaB NMbo NpenMyLLLecTBEHHbIE NpaBa, B Lensx
BblpaBHUBAHUS NOJIOXXEHUSI CTOPOH FPaXkAaHCKOro NpPaBoOTHOLWEHUS». NoaobHoe NoHMMaHWe NpuHLKNa
paBeHCTBa COOTBETCTBYET €ro CYLWHOCTN, CACTEMHOMY TOJIKOBaHWUIO 3aKOHO4ATebCTBa U, YTO 0COBEHHO BaXKHO,
HaxXoAWUT CBOe OTpakeHue B cyaebHom npakTuke.
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