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BBeneHune

Ons npekpalweHns obs3aTenbCcTB Hanbosiee 4acTo B FParK4aHCKO-MPaBOBbIX OTHOLLEHNAX NMPUMEHSETCS 3a4eT,
KOTOpbI noapa3yMeBaeT nog cobon npekpalieHne B3aMMHbIX 0683aTeNnbCTB ABYX unm 6onee nuu, Kkaxgoe ns
KOTOPbIX ABNAETCA Cpa3y M OO/HKHUKOM, U KPeAUTOPOM.

C nepBoOro B3rjasga MoXKHO NoayMaTb, 4TO AaHHbINA Crocob AOCTaTOYHO NMPOCT B MPUMEHEHUN, OAHAKO Ha MpakTuke
BO3HWKaeT 04eHb MHOIO BOMPOCOB.

Tak B XO35ICTBEHHOI NPaKTUKe 3a4eT BCTPeYHbIX TPebOoBaHUN NPUMEHAETCHA O4EHb 4acTo B BUAY TOrO, 4TO
anaeTca Hanbonee yaobHbiM cnocobom npekpaweHnsa oba3aTensCcTs. B onpeaeneHHbIX yCN0BUAX C €r0 MOMOLLbIO
MO>XHO 06/1er4mMTb NPoLLeCC pacyeToB MeXAy CTOPOHaMU, UCKJoYas HafobHOCTb NepeMeLLeHnss MaTepuralibHbIX
61ar oT QOJIKHUKA K KpeanTopy no dakTy. B To )Ke BpeMs, NpMMeHeHNe 3a4eTa BCTPeYHbIx TpeboBaHui B
[eNCTBMTENIbHOCTN ABNAETCA NpeAMeTOM AUCKYCCUI cpean NpaBoBeAOB, YTO NMOPOXAAET BaXKHOCTb
nccnenoBaHUsA CYLHOCTU MPaBOOTHOLLEHWA, KOTOPble BO3HMKAIOT NMpu NpekpaLleHnn 0643aTeNbCTB yKa3aHHbIM
cnocobom.

HepocTaTkoM nccnenoBaHuin NpaBoBeAOB B Chepe 3aKOHOAATESIbHOr0 perynpoBaHns 3a4eTa ABAseTCs
OTCYTCTBME CUCTEMHOIo Nnoagxoda K Nsy4eHuio 3a4veTa, KOTOprI7I H606X0,EI,I/IM Aana onpepeneHus OCHOBHON
TeHAEeHUMN Pa3BUTUA UHCTUTYTa obecnedyeHns o6a3aTeNbCTB B LESIOM, U TAaKOWM KOHCTPYKLMN KaK 3a4eT, B
YaCTHOCTW.

Bce yka3saHHoOe onpenensieT akTyaJbHOCTb AaHHOW paboTbl, LLeIbio KOTOPOWN ABNAETCA NMPaBOBOM aHaIn3
aKTyaslbHbIX BOMPOCOB NPMMEHEHUS 3a4eTa Kak OCHOBaHWS NpekpalleHns obs3aTenbCcTs

O6beKTOoM nccnenoBaHns ABAAIOTCA obLLeCTBEHHbIE OTHOLLEHMWS, BO3HMKaLWme B cdpepe 0643aTesIbCTBEHHOMO
npasa. I'Ipe,u,meTOM nccnegoBaHuUA ABAAKTCA HOPMbI Frpa>XOaHCKOIro 3akoHoOaTe/1IbCTBa B cq)epe perynmnpoaHma
0653aTeNbCTBEHHbIX OTHOLLEHW, @ Tak)Ke UHble HOPMaTUBHO-MPaBOBble aKTbl PO.

1. MoHAaTMe 3a4eTa B rpak4aHCKOM npase

Mopn 3a4eToM NOHMMaeTCcs cnocob npekpaweHnsa B3auMHbIX 0683aTeNbCcTB ABYX U 6onee CTOPOH, Kaxkaas n3
KOTOPbIX €ANHOBPEMEHHO HAaX0ANTCS B CTaTyCe N AOJ/DKHMKA, U KpeauTopa. HopMebl, perynvpytoLime nojoxeHns o
3a4eTe, cogepxxaTtcs B cT. 410-412 MpaxkaaHckoro kogekca PO (ganee Nk PO) .

B rpa>kfaHCKO-NpaBOBOM 3HaYeHMN Mo 3a4€TOM Tak>Ke NMoHuMaeTcs crnocob npekpalleHns ob6a3aTenbCTB, B
pe3y/ibTaTe KOTOPOro OJHOBPEMEHHO MPEKpaLlaloT CBOE AeNCTBME ABa BCTPEYHbIX 0643aTeNbCTBa, KOTOPbIE
obnapaloT NnpusHakamm, yCTaHOBJEHHBIMU 3aKOHOAATEIbCTBOM UM LOFOBOPOM.

Tak Kak 3a4eT 04eHb YacTO NPUMEHSAETCHA Ha NpPaKTUKe, TO NpeaMeToM cyaebHbiXx pa3bupaTensCcTB 3a4acTyto
ABNSAOTCA CNOPbI MEXAY NpeanpuHUMaTensaMu, KOTopble BO3HUKI/IN MU3-3a TOro, YTO 0Ha CTOPOHa Cropa B
ka4vecTBe crnocoba npekpalleHns obs3aTenbCTB NpMMeHMna 3a4eT. O 4acToTe NpUMeHeHNs 3a4eTa Kak crnocoba
npekpalieHuns 0683aTenbCTB FOBOPUT TakXKe TOT (haKT, YTO 3a4eTy Obl NocBsLeH oTAeNbHbIA O630p NpakTuUKN,
KoTopbIn noarotosun Mpe3snagnym Beicwero ApbutparkHoro Cyna (nanee - BAC) .

MpaBoBas CyLWHOCTb AaHHOro cnocoba npekpalleHns 0653aTenbCTB TakXXe Bbi3blBAa€T aKTUBHbIE ANCKYCCUM Cpean
y4eHbIX-topncToB. Cropbl 0 NPaBOBOWM CYLLHOCTM 3a4€eTa OCHOBaHbl Ha TOM, YTO OAHOBPEMEHHO CYLLLeCTBYIOT ABe
B3auUMHble 0693aHHOCTU 1 ABa B3aMMHbIX NpaBa TpeboBaHUA y ABYX KOHKPeTHbIX CybbekToB 06a3aTensCcTB. Mpn
3TOM MpPU3HaK BOJIM NPU COBEPLLUEHUN CAESKUN MO NCNONHEHNIO 06513aTeNbCTBa AN KaXKA0ro CybbekTa B3anMHbIX
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XapakKTepeH Kak a5 0653aHHOCTU UCMONHEHNs 06a3aTeNbCTBa, Tak 1 A5 npasa TpeboBaHNS NCMOSIHEHNS
o6s3aTenbCTB. Takas OBOMCTBEHHAsA NPUPoAa 3a4eTa NopoXXAaeT ANUCKYCCUM Mo NoBOAY CYLLIHOCTU TaKoro
crnocoba npekpalleHns 0653aTeNbCTB.

O[HaKo, B Hay4HbIX Kpyrax cerofHsa akTyaslbHbl He TOJIbKO obLiieTeopeTnieckne ANCKYCCUM no npupoae,
CYLLIHOCTM WM OMpeaesieHns NMoHATUSA 3a4eT, HO U O NMPaKTUKe ero NpuMeHeHus.

2. AKTyasibHble BONPOChI MPUMEHEHS 3a4eTa

Mo Hawemy MHeHuIo, rnaBHasa NnpobnemMa NpUMEHeEHMS 3a4eTa B rpax4aHCKOM MpaBe 3aK/l04aeTCcs B TOM, YTO
obLKnX HOPM O 3a4eTe, KoTopble coaep>kaTcs B FK PO, He foCTaTOYHO O/19 TOro, 4Tobbl yCTaHOBUTb YeTKYI0
CUCTEMY NPUMEHEHUNSA 3a4eTa B rpa>KAaHCKUX OTHOLLEHUSAX.

T.0. ®axpTeanHOB, NOATBEPXKAAA AAHHYIO NO3ULMIO, MPUBEN B NpMMep 3aKOHO4ATeIbCTBa BPeMEH U pa3HbIX
CTpaH: «B NpoekTe pa)KAaHCKOro ynoxxeHnsa Poccunckonm Mmnepun crneumanbHo 3a4eTy 6b110 NOoCBALLEHO 8
ctaTen (cT. 154 - 162 kHurun naton NpoekTa), B ABCTPUNCKOM pa>kgaHCKOM YJI0)KeHUU - 6 cTaTen, B FepMaHCKOM
pakpaHckoM ynoxeHumn - 10 ctaten, B pa)xgaHCKOM Kogekce ®paHuunm - 9 ctaten». CTaHOBUTCA O4EBUAHbLIMYU,
4YTO AencTByloWwMne cerogHsa ctaTbn K PO, KOTOpblE pernaMeHTUPYIOT MOJIOXKEHUSA O 3a4eTe, HE ABAAITCA
MOJIHbIMW, UMELLMMWN TOYHYIO AeTannsaunto, Kotopas boina bbl NpMeHMa Ha NPaKTUKeE, YTO ABSETCS
cnencTBMeEM pasIMYHOIro TOJIKOBAHNA HOPM U HEBEPHOMY MPUMEHEHMNIO.

Hanpumep, N'K P® He cooep>XMT HOPMbI, KOTOpble 0TBeYann bbl yCTaHaBAMBaIN Kakne TpeboBaHNSA BO3SMOXKHO
npekpaTUTb NPY NOMOLLM 3a4€eTa, MOryT JIN 3a4UTbiBaTbCs 06A3aTeNbCTBa MO AOrOBOPY B MOJIb3Y TPETLEro Anua U
T.4. CaM0 3aKOHOJaTeslbHOe TOJIKOBaHWE 3a4eTa, KoTopoe cogepxuTca B cT. 410 MK PO, cTaHOBUTCA cnencTtemem
HEO0HO3HAYHOro NPMMEHEHNS HOPM, HanpuMep, 06 yCI0BUM O CPOKaX MCNOJIHEHNS TpeboBaHUI, KOTOPLIE
rnogjiexkaT 3a4eTy.
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