DTa YyacTb paboTbl BbIJIOXKEHA B 03HAKOMUTESIbHBIX LIEessX. ECaiv Bbl XOTUTE MoyYnTh paboTy MOJIHOCTbIO, TO
npmnobpeTnTe ee BOCro/1b30BaBLUNCL (POPMOV 3aKa3a Ha CTpaHULE C roTOBOV paboToui:
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MpepmMmerT: NpaxkgaHCKoe Nnpaso

OrNABJIEHNE

BBEOEHWE 6

rNABA 1. TEOPETUYECKWIA ACNEKT OCHOBOMOJIATAKOLLMX HOPM OEPOCOBECTHOCTW 1 CNPABEOJINBOCTU B
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2.2. MNpakKTnKa NpMMeHeHna 0CHOBOMOaraowmx HopMm AobpocoBeCTHOCTU 1 CnNpaBeasIMBOCTU B
0643aTeNbCTBEHHbIX MPABOOTHOLWEHNAX 44

JTABA 3. MPOBJIEMblI COBJTIOAEHNA MPUHUWNA OOBEPOCOBECTHOCTW U CMPABEOJINBOCTU B
MPABOMPUMEHWUTE/IbHOW OEATE/IbHOCTM 61

3.1. NMpobnembl peanmsaummn NpuHumMna o6POCOBECTHOCTU N CNPaBeAIMBOCTU B NPABONPUMEHNTENbHON NpaKTuKe
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3.2 MNpefno)eHns No COBEPLLUEHCTBOBAHUIO MPaXKAaHCKOro 3aKkoHoAaTelbCTBa No obecnevyeHuto cobnopneHns
npuHunna AobpocoBecTHOCTN U CNpaBeaIMBOCTY 69

3AKJIFOHEHWE 78

CrMNCOK NCMNOJIb3OBAHHbIX NCTOYHNKOB 82

BBEOEHWE

AKTYaslbHOCTb NUCC/IEA0BaHNS 3aKJIlOYAETCS B TOM, YTO NMPUHLNMLI 4O6POCOBECTHOCTY U CNpaBea/IMBOCTY
OTpaXkaloT HaNpPaB/EHHOCTb U CYLLECTBEHHbIE XapaKTEPUCTUKN NPABOBOIro PeryampoBaHms, No3ToMy Heobxoaumo
M3y4nTb €ro Npupoay.

OaHuUM 13 Hanbosiee akTyaJsibHbIX U MEPCNEKTUBHbBIX HAay4YHO-MCCeA0BaTEIbCKMX HanpaBsieHnin B obnacTu
rpaXkgaHCKoro rpaesa Bcerga sisnsnack paspaborka npobriembl CyLLHOCTY ero 0OCHOBOMOJIaratowmx Havdan. M ato
He C/ly4YailHO, Tak KakK MUMEHHO MpuHUUMNblI Hanbosiee ApKo oTpa)katoT HanpaBJIEHHOCTb M FlaBHble 0COBEeHHOCTU
rpa><4aHCKO-MPaBOBOro PeryiMpoBaHns, Cly>KaT UCX0oAHOW 6230/ 419 TOJIKOBAHUSA MPaXkAaHCKO-MPABOBbLIX HOPM,
NPUMEHeHUs NX Mo aHanorun n T.4.

Cuctema NpUHLUMMNOB FPa)4aHCKOro NpaBa BKJIIOYAET U ero HPaBCTBEHHO-MPAaBOBbLIE HAavasla, BaXXHOCTb
NCCe0BaHNS KOTOPbIX HAa AUCCEPTAaLMOHHOM YPOBHe 06yC/IoBNEeHa PSAOM 06CTOATENLCTB, Cpeamn KOTopbIX
HeobxoOuMO BbIAENUTL CleayloLme.

Bo-nepBbiX, HPABCTBEHHO-MPABOBbLIE MPUHLUMbBI, UICXOAA Y>XXe U3 UX HauMeHOBaHWS, NpuU3BaHbl obecneyvnTb
B3aMMOCBS3b U B3aMMOMPOHNKHOBEHMWE NpaBa U HPABCTBEHHOCTU, CNOCOHBCTBOBAaTL BOCMOIHEHMIO NpobesioB B
HOPMaTUBHOM PEryMpoBaHNN 06LEeCTBEHHbIX OTHOLLIEHU. [JaHHbIE MPUHLIUMBI CITY>)KaT OPUEHTUPOM
NpPaBOTBOPYECKOW 1 NPAaBONPUMEHUTESIbHON AesTeNbHOCTU, obecrneynBatoT HopMasibHoe 1 eAnHoobpasHoe
pa3BuTME N PYHKLUMOHNPOBaHNE FPaXK AaHCKO-MPaBOBOM CUCTEMbI U T.A4.

CnepoBaTesibHO, pa3paboTkKa HPaBCTBEHHO-MPABOBbLIX MPUHLMMOB Ha YPOBHE ANCCEPTALMOHHOIO NCC/IeL0BaHNS
crnocobHa BbISBUTb U 0603HAYNTb UX CYLLHOCTb, B3AaMMOCBS3b Mexay cobo 1 gpyruMmn npuHLMnaMm
rpaXk4aHCKoro rpaea, NpuBJeyYb BHUMaHWE Y4YEHbIX U MPaBoONpUMeHUTENEeN K JaHHbIM MNOJIOXKEHUSIM,
cpopMMpoBaTh eanHble NoAX0oAbl K MOHUMAHWUIO NOCAeaHUX.

BO-BTOPbIX, YTO CBSA3AHO C NEPBbIM 06CTOSATENILCTBOM, HECMOTPSA Ha BECbMa 3HAaYMMYIO POJib HPABCTBEHHO-
MPaBOBbIX MPUHLIUIMOB B MEXaHN3ME rpakAaHCKO-NPaBOBOro perynpoBaHns, UCCIeA0BaHNI0O COOTBETCTBYOLLINX
aCMNeKTOoB He yaensieTcs O/KHOro BHUMaHNS B LMBUINCTUYECKOW Teopun. ABTOpaMu NCCAeayoTca InLb
0TAEe/IbHO B35ATble MPUHLNIMLI, Kak NpaBuso, 6e3 yyeTa B3auMOCBSA3en Mexay HUMH.
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OTMeTUM TaKxXXe, YTO npeAcTaB/eHne YYeHbIX-LUUBUINCTOB O HPaBCTBEHHO-MPAaBOBbLIX MPUHLMNAX, B - OCHOBHOM,
CKJlaflblBaeTCs Ha OCHOBE He IpUANYecKnx, a prnaocopcKmx nccaenoBaHuii, N1Mbo BoBce 3a CcHeT yaesieHus
BHMMaHMA nybnmuyuncTmke. MNpeacraBnsaeTcs, 4To AaHHYIO CUTyaUNUto cnepyeT NpM3HaTb HEAONYCTUMON, YTO
HalLenvBaeT Ha NpoBefeHMe COOTBETCTBYIOLWMX HayYHbIX pa3paboTok, KOTopble A0JIKHbI PAaCKPbITb CYLHOCTb U
CNCTEMHbIE CBONCTBA AaHHbIX MPUHLMMNOB MMEHHO C Y4eTOM CneunduKn rpa>kAaHCKOro npaea.

B-TpeTbux, He06Xx0AUMOCTb NCCNeA0BaHUA HPaBCTBEHHO-NPaBOBbIX MPUHLNMOB B FPa)KAaHCKOM npase
npeponpenenseTcs CyLweCTBEHHbIMU N3MEHEHNSAMU B POCCUNCKOM roCyAapCcTBe U €r0 OCHOBHbIX MHCTUTYTax:
pacnag eAMHOro OyXOBHOIM0 NPOCTPaHCTBa, OTCYTCTBMUE eAMHON CUCTEMbl HPABCTBEHHbIX LLleHHOCTeNn, Bce 6onbluee
najeHve HpaBCTBEHHOr o0 YpoBHSA obuiecTsa, U T.4.

CooTBeTCTBYOLWME N3MEHEHNSA TPebYIOT yBEIMYEHNS BHUMaHUA K HDaBCTBEHHOCTM 1 €€ COOTHOLLEHMIO C MPaBOM.
Monaraem, 4TO He3HaHWe HPaBCTBEHHOW NPUPOAbI MpaBa MOXeT NPUBOAUTL, U NPUBOAUT K HEI(PEKTUBHOCTH
PYHKLMOHMPOBaHNA BCEX 3/IEMEHTOB MPaBOBOM CUCTEMbI, YTO TaKXKe OTpakaeTCs Ha Pa3BUTUN POCCUNCKOrro
obuiecTBa.

B-4yeTBepTbIX, HP@aBCTBEHHO-MPaBOBbIe NPUHLUNMBLI ABAAIOT cOB0OM TOT (hOH, Cpeay, KOTopble NpeaonpenensaoT
nosiBieHNe, oCyLLLeCTB/IEHE N M3MEHEHME HOPM rpakAaHCKoro npasa. [loBefeHMe y4aCcTHMKOB 06LLEeCTBEHHbIX
OTHOLUEHWIN, BNPOYeM, KaK 1 AeNCTBYIOLee rpaKgaHCKoe 3aKoHO4aTeNbCTBO, MoA4Yac OTCTynatoT OT
HpPaBCTBEHHO-NPaBOBbIX MPUHLMMOB.

M03TOMYy Ba)KHO UCCNefoBaTb OTMEYEHHbIE MPUHLNMBI C Lefiblo GOPMUPOBaAHNA €ANHOr0 NoAXona K MOHMMAaHUIo
NX cogep>XaHusa 1 3Ha4YeHNs Ha 3aKoHoA4aTe/IbHOM, MPaBONPMMEHNTEIbHOM U NpaBopeasn3aLlnoHHOM YPOBHSX.

B HacToALWee BpeMs pa3BUTUE OTEYEeCTBEHHOW IOPUCMPYAEHUNN OO/HKHO XapaKTepmn3oBaTbCs, B HaCTHOCTH,
paccMOTpeHneM NPaBoOBbIX ABNEHNN Yepes3 NpM3My HPaABCTBEHHbLIX KaTeropui. 3To MoXXeT cnocobcTBOBaTb
nocTeneHHOMY NpeofoJsieHUI0 FoCNoACTBOBaBLUEro paHee NoAxXoAa K NpaBy TOJIbKO KaK K MPOAYKTY AeATeNbHOCTU
roCcyapCTBEHHO-BIAaCTHbLIX CTPYKTYP. MogYepKHEM, YTO KaXKAbI War Ha NyTW NOBbILLIEHUA MOPaibHOCTY NpaBa,
YKpenaeHns ero HpaBCTBEHHbIX OCHOB cnocobeH npnbnnsnTe Hawe obLecTBo K HOBOMY LLEHHOCTHOMY
IOpUANYECKOMY MUPOBO33PEHUIO, COCOBCTBOBaTL €ro AYXOBHOMY BO3POXKAEHMIO.

B-nATbIX, BAaXKHOCTb NPOBEAEHNS 3a8BJIEHHOIr0 UCCNEeN0BaHNS onpeaenseTcs HOBU3HOM psAfa HPaBCTBEHHO-
NMpaBOBbIX HaYan rpaKAaHCKoro npasa (pasyMHOCTW, 4O6POCOBECTHOCTU U ApP.), HEAOCTaTO4YHOW
pa3paboTaHHOCTbIO UX FPaXKAaHCKO-NPaBOBON CYLLHOCTM, @ TakXXe OTCYTCTBMEM B CynebHON npakTuke
eanHoobpa3mns B X NPUMEHEHUM N TONKOBAHMUN.

MN3yyeHne npnHUnNoB [o6poCOBECTHOCTM 1 CApaBea/IMBOCTM AOJIKHO NPOBOAUTBLCA C UCTOPUHECKON TOYKN
3peHuns, 4Tobbl NOHATbL ANHAMUKY MX OTHOLLUEHWUIA C 3aKOHOM.

Jinwb B KOoHUe 1980-x rr. B Hay4HbIX Kpyrax Bo3obnagana naes, CoriacHo KOTOpoW cipaBefIMBOCTb - 3TO
06BbEKTUBHOE KayecTBO 0OLEeCTBEHHbIX OTHOLWEHWA. HeCcMOTpA Ha 3apoXKAeHWe 1 nocaeaylollee passuTme 3Ton
naeun (NpenmyLLecTBEHHO B YroJIOBHOM npase) 6b1s10 bl HEBEPHO CyAMUTb O BCECTOPOHHEM UCCIeA0BaHMN AaHHOMO
deHoMeHa B fonepecTpoeyHble rogbl. 3TO MOXXHO 06 BACHUTb HECKONBLKUMN NMPpUYnNHamMu. Bo-nepsbix, B YCAOBUAX
COBETCKOW roCy4apCTBEHHOCTW HE MOTJI0 BbITb U peYn 0 PbIHOYHBIX OTHOLLEHUSX U cBOBOAHOM ToBapoobopoTe
(cTpykTypa HopM MpakgaHckoro kogekca PCOCP - spkoe ToMy noaTeepxaeHune). Bo-stopbix, K PO, asnsatowmncs
OOHVM 13 Hanbonee BaXKHbIX N KPYMHbIX 3aKOHOB B YC/I0OBUAX NMepexofa CTPaHbl K PbIHOYHBIM OTHOLIEHNAM, Bbin
MPUHAT OTHOCUTENIbHO HELABHO, MO3TOMY CTOJIb C/IOXKHAA M BMEcCTe C TeEM - akTyasbHas npobnema elle He Hawna
[OJ/KHOMO OTPaXKeHUA B Hay4YHbIX TPyAax POCCUNCKNX LUBUANCTOB. B-TpeTbuX, HEKOTOPYO OCTOPOXKHOCTb YYEeHbIX
B BblbOpe nccnenoBaHua npuHUmMna cnpasefivBoCTM MOXKHO TakXe 06BbACHNTb «HeraTUBHbLIM» OMbITOM Hallero
COBETCKOro MpoLusioro, B KOTOPOM 3TOT NMPUHLUM NOHMMAJICA U TPAKTOBaJica BeCbMa cBoeobpa3Ho. B cBA3U € 3TuM
cenyac (B yc/qI0BUSIX HOBOM POCCMNCKOM FOCY[apCTBEHHOCTN) Heobxoammo pa3obpaTbCs, 4HTO O3Ha4YaeT MOHATUE
«counanbHas CnpaBenJIMBOCTb» N KaK 3TOT Ba>XHENLLMIA MPUHLWM NpaBa «NpoeunpyeTca» Ha Fpa*kaaHCKoe nNpaso
- Ba>KHeWLW Y oTpac/ib POCCUIACKOro npasa.

Elle B «3noxy 3acTtoa» usyyeHune npobnem cnpaBednmBoCcTy cTano obpeTaTb 6onee KOHKpeTHYIO CcoLunasbHO-
NPaKTUYeCKyo HanpaBaeHHOoCTb. Hanpumep, O.I. OpobHULKWIA N1can 0 TOM, 4TO NOHATUE CNPaBea/IMBOCTM TECHO
CBAI3aHO C MOBCEAHEBHO MNPaKTUYECKMMU U COLNANbHO-PeOPMUCTCKUMN AeNCTBUSAMN NOAEN.

MprHUWN 406pPOCOBECTHOCTN, TONILKO BOLLES B FPaXKAaHCKOe 3aKOHOAaTeIbCTBO, HECMOTPS Ha TO, YTO CaM TepPMUH
MHOrokKpaTHO bbin 3agencTBoBaH B K PP. Tenepb ke ero HopMaTUBHOE 3aKpenjeHne gact BO3MOXXHOCTb
y4YacTHMKaM rpakgaHCKuUX NpaBoOOTHOLIEHUA HAMHOMO Yalle UCMOoJIb30BaTb Mepbl FPpak4aHCKO-NPaBOBOW 3aLLNThI
Ha 3TOM OCHOBAHWMW.

Heobxoaumo BbipaboTaTb LENOCTHLIN NOAXOA K MOHUMaHMWIO U COAepXaHUIo NpuHUMna o6poCoOBECTHOCTM U
cnpaBefiMBOCTMU.

O6BbEeKTOM UCCeoBaHMSA BbICTYNaOT 00LLEeCTBEHHbIE B3aMIMOOTHOLLUEHMWS, MOABASAIOLLMECS B CBA3M C



NCNoJsib30BaHMEM NPUHLMMNOB 40OPOCOBECTHOCTN W CNPaBeasIMBOCTUN B POCCUIACKOM IFpa)K4aHCKOM
3aKoHO4aTeNbCTBE.

MpeomMeToM nccnenoBaHUs SBASETCS 3aKOHOAATENbLCTBO N cyaebHas npakTuka No NpakTU4eCKOMY MPUMEHEHNIO
NPUHLMMNOB A06POCOBECTHOCTY U CNPaBea/IMBOCTMU.

Ll,eJ'II:PO nccnenoBaHmMsa ABNAKTCA 06UJ,eCTBeHHbIe OTHOLWEeHNA, BO3HNKakLWwme B CBA3UN C NCMOJZIb30BaHNEM
NPUHLWNOB A06POCOBECTHOCTM N CAPaBea/IMBOCTM B POCCUACKOM Fpa)kAaHCKOM MpaBe.

3ajayn nccnenoBaHus:

1. nccnenoBaTb UCTOPUKO Pa3BUTUA MPUHLNNOB pOCCI/II7ICKOFO rpa>gaHCKoro npasa

2. OXapakKTepn3oBaTb CUCTEMY MPUHLMMNOB rPark4aHCKOro npaea

3. npoBecTn nccnengoBaHme KoHUenumm n cogep>XxaHua npnHUnnoB JJ,OGpOCOBeCTHOCTI/I n cnpaBennBoCTU

4. NnpoaHanM3npoBaTb NPaKTUYECKNE BOMPOCHl peann3aumnm npmuHumnna 4obpocoBeCcTHOCTU 1 CNpaBeaIMBOCTY B
npaBax COBCTBEHHOCTK

5. N3YYUTb NpakKTn4YeCcKmne acneKkTbl peaansaunn npnHUnMNosB ,D,06p0COBeCTHOCTVI n cnpaBegnnBoCcTU B
oba3aTesnbHOM npase

6. BbIABUTb NPoBieMbl NPUMEHEHUS NPUHLMNA L0OPOCOBECTHOCTU 1 CNPaBenJIMBOCTU B NMPaBONpPUMEHNTESNbHOWN
NnpakTukKe B cygax

7. YCTAaHOBUTb OCHOBHbIE MPUHLMMbI COBEPLUEHCTBOBAHNSA rPaXKAaHCKOro npaBa C TOYKW 3peHns NpuHUKnna
YeCTHOCTN U cnpaBensinBoCTN.

Hay4Haa HOBM3Ha nccienoBaHnsa obycnoBsieHa KOMMIEKCHbIM MOAX0L0M K NCCE0BaHNI0 NpUHLMAA
[06pPOCOBECTHOCTU B CUCTEME COBPEMEHHOIO MPaXK4aHCKOro rnpaea C LWMPOKNM NPUMEHEHNEM CPaBHUTESTbHO-
NMpaBoOBOro MeTofa nccnepoBaHns. HoBnsHa paboTbl 3ak/l04aAETCSA B TOM, 4TO OHa NpeacTaBssieT cobon ogHy u3
MepBbIX B 0OTEYECTBEHHOW LIMBUINCTUYECKON HayKe MNOMbITOK KOMMJIEKCHOI0 N3Y4YeHUs MPUHLMMNOB Pa3yMHOCTU n
[06pPOCOBECTHOCTU B rpaXkAaHCKOM npase. B pe3ynbTaTe NpoBefeHHOr0 NCCNefoBaHUA aBTOPOM Oblsia MoKa3aHa
HpPaBCTBEHHas NpMpoaa pacCMaTpMBaEMbIX NMPUHLMMNOB, oNpeAesieHa B3auMOCBA3b NPUHLMMNOB Pa3yMHOCTU 1
[0BPOCOBECTHOCTU 1 YKa3aHbl X 0bLMe U OT/INYNTESNbHbIE YepThl, MPEeA0XKEHO HOBOE OnpenesieHne NpuHLMNoB
Pa3yMHOCTN ” )J,O6pOCOBeCTHOCTI/I 1 BblaeneHbl KpUuTepunm nx NCcrnoJyib3oBaHn4, 6b1s10 JOKa3aHOo, 4TO onpegesieHHYo
poJib B MHTEpPNpeTaLUnm NPMHUNIMOB PasyMHOCTM U 00OPOCOBECTHOCTU UFpPaeT NpaBoOCO3HaHUE nnLa, UX
peannsyloLwero, a Tak)Xe BblABUHYThI NPeaNoXKeHMs N0 COBEPLLUEHCTBOBAHUIO 3aKOHOAATEeIbHON pernaMeHTaumm u
peann3aunmn NPUHLNNOB Pa3yMHOCTM 1N A0OPOCOBECTHOCTU B rPaKAaHCKUX MPaBOOTHOLLIEHUAX.

MpakTnyeckas 3HAaYMMOCTb NCCNeLOoBaHUA onpenenseTcs BOSMOXXHOCTbIO MCMNO/Ib30BaHWS €ro BbIBOLOB U
npep.nomeHw?l B I'IpaKTI/I‘-IeCKOI7I neATesIbHOCTU CyAoB, OCYLLEeCTBJALWNX NpnMeHeHne NpuHUMNOB Ppa3yMHOCTU U
00BpPOCOBECTHOCTU, @ Tak>Ke B MPaBOTBOPYECKON AeATeNbHOCTN, y4ebHOM npouecce 1 Npu faJibHenwWwen Hay4yHon
pa3paboTke Ha3BaHHbIX HaYaN rpakaaHckoro npasa Poccuu.

Mpu HanncaHnm paboTbl NCNOJIL30BANNCL CaeayloLlne MmeToabl. JnanekTu4ecknin meton, npegnosaratoLmnn
He3aBMCMMOe, BCECTOPOHHEE U MOJIHOE MU3yYeHne rocyapCTBEHHO-NPaBOBbLIX IBEHWNIN, pacCMOTpPeHne
CYLLECTBYIOLLUNX MEXAY HAMWN CBSA3EN U BbIACHEHME NPOTUBOPEYMIA, OLLEHKA M3YYaEMbIX ABNEHUN C MNO3ULUNA
Ka4yeCTBa N Konn4yecTtBa U T.A4. B cBoto o4epenb, LI,VIaJ'IeKTVILIeCKI/IVI MeTod Hay4YHOro nccnenoBaHmsa ornmpaeTcd Ha
NCcnoJsib30BaHMe NPMeMOB aHasIn3a N CMHTe3a, nepexona oT abCTPaKTHOrO K KOHKPETHOMY N OT KOHKPETHOr 0 K
a6CTpaKTHOMy, nT.Aa. Norunvyeckun MeTon, NCrNoJib30BaHNEe KOTOPOro OCHOBbIBaeTCA Ha NpUMeHeHNN K
rocyfAapCTBEHHO-MNPAaBOBbLIM SAB/EHUSIM 3aKOHOB (DOPMaJIbHOW JIOFNKW, T.€. HaYKW O MpaBUIbHOM MbilaeHUn. B
Yucne Takux 3aKOHOB MPUHSATO BbIAENATb 3aKOHbI TOXXAECTBA U MPOTUBOPEYUNSA, NCKITIOYEHHOIO TPETLErO U T.4.
Pean|/|3au,vm BbllLleHa3BaHHbIX 3aKOHOB OMMPaeTCcsa B JIOrMKe Ha npueMbl aeaykumm n UHOYyKUnn, aHaiaormn n T.4a.
MeTon CMCTEMHOro aHanaM3a. Ero npuMmeHeHne npegnosiaraeTcs Npu N3y4YeHUn CNOXHbIX SIBJIEHUIA, HAXOASALLNXCA
BO B3aMMOCBA3N MeXxxay C060I7I, MOCKOJIbKY )J,aHHbIIZ MeTon npeanonaraeT npeancTtaBaeHme Lesioro aBieHns Kak
CUCTEMbI B3aUMOCBSA3aHHbIX 3JIEMEHTOB.

MoNoXXeHUA, BLIHOCUMbIE Ha 3aLLMTY:

1. ﬂ,OﬁpOCOBeCTHOCTb YCTaHaB/NINBaeTCA KaK MHONBUAYyaJibHaa OLeHKa noBeneHmMa 4enoBeKa, XapakTepusytouwlasa
COBECTb YesioBeKa, He3aBUCKMMO OT TOro, Meperpy>keHa Jin oHa MHgopMaunen o Bpeae, 4ONYLLEHHOM ANa BTOPOro
YenoBeKa; PauMOHaNbHOCTb OTPaXKaeT MEHTAJIbHbI MOMEHT aKTUBHOCTU Cy6bekToB; COBCTBEHHbIN KanuTan
ncnosibdyeTcda onda naMepeHunsa Bkniaga 1 noayvyeHums.

2. CnpaBeniIMBOCTb MOXXHO KBa/IMMDMLMPOBATb Kak 00LWMIA MPUHLMMA rpa>KAaHCKOro npaBa, NOCKOJIbKY ero
BJZIAHNE Bblpa>XaeTCAa B BOSHUKHOBEHWUWN, peann3aunn, npekpaweHnn n 3anTte rpa>XgaHCcKnx rnpas n
06513aHHOCTEN, @ TakXXe B NCMOJIb30BaHMN N TOJIKOBaHME rpakAaHCcKoro npaea. CnpaBe4IMBOCTb B FpakaaHCKUX
OTHOLLEHUAX MOXKET BbITb YCTaHOBJIEHA KaK MPUHLIUM, B COOTBETCTBUM C KOTOPbIM SIBJIEHUSA ITParkAaHCKOro npa.a
OLEeHMNBAOTCA C TOYKU 3peHNA SKBUBAJIEHTHOCTWN, MPOMNOPLUMNOHAa/IbHOCTUN, a TakK>Xe B 3aBUCUMOCTU OT BKJ1ada



Y4aCTHMKOB MPaBOBbIX OTHOLLUEHN B peasn3aumio NX MHTEPeCos.

3. 3noynoTtpebneHne npaBoM BCErna BbIXOOMT 3@ Npefesibl 3aK0oHa, TO eCTb SBJISETCS NpPaBOHapYyLUEHNEM.
Mo3ToMy NyHKT 2 cTaTbh 10 Npa)kgaHCKOro Kogekca He JornyckaeT 3awWmnTy npas vua, HapyLlalowero 3To nNpaso.
Ncxoasa s uenen n 3agad, pabota nMeeT CAeayloLLY0 CTPYKTYPY: BBeAEeHWe, TPU r1aBbl, 3aK/04YeHne, CNnMcok
NCMOJ1b30BaHHbIX NCTOYHUKOB, NMPUSIOXKEHNS.

INABA 1. TEOPETUYECKWIA ACMNEKT OCHOBOMOJIATAKOLMNX HOPM JOBPOCOBECTHOCTW U CMPABEOJIMBOCTU B
POCCUINCKOM I'PAXXOAHCKOM MPABE

1.1. UcTopusa CTaHOBJIEHUSA OCHOBHbIX MPUHLUMOB rpa>KAaHCKoro npasa

C npuHaTtnem 'K 1998 r. npmHLUMNbI FpaXX4aHCKOro Npasa BNepBble NPAMO 3aKpereHbl B rpa>K4aHCKOM
3aKoHoJaTeNbCTBE. TO NpeaonpeaensetT HeobxoaAMMoCTb UX 06CTOATENBHOIO N rNy6oKOro n3y4yeHms c
obuiemeTOo8010MrNYECKMX, (DOPMASIbHO-IOPUANYECKNX N LLeHHOCTHbIX NO3ULUMA. [Tpn 3TOM «X04, JIOrM4eckoro
MbILLIEHNA OOJIXKEH HAaYMHATbLCA C TOro, C Yero Ha4MHaeTCa UCTOPMSA NpaBa U ero NPUHLMNOB».

C.C. Anekcees oTMe4an: «Cucrtema npasa B LLesIOM, CUCTEMa OTPaC/IN N MHCTUTYTOB NpaBa popMmnpyoTcsa He
OOHOMOMEHTHO. NepBOHaYasbHO 3a4al0TCA MPUOPUTETLI, KOTOPble 0bpacTaloT MHOMOYMNC/IEHHBIMW HOPMATUBHbLIMMU
npegnucaHnaMm, Co3fatoLWLnMm MexaHnsM peanmsaumm 0603Ha4YeHHbIX OCHOBHbIX Y MPOMEXXYTOYHbLIX MPUOPUTETOB,
BbIIBSISIEMbIX B X04e POPMUPOBAHMSA OTPaC/IEBbLIX MHCTUTYTOB». B Ka4yecTBe TakMX NPUOPUTETOB BbICTYMaOT
npaBoBble NPUHUKUMLI. [TpaBo, B TOM YMC/Ie U Fpa)KAaHCKOe, CTPOUTCA U PYHKLMOHUPYET Ha OCHOBE ornpeaesieHHbIX
MPUHLWMNOB, Bbipa>KaloLLNX ero CyLHOCTb U COLManbHOE Ha3HaYeHne, oTpaxkaloLWmx ero rnaBHble 0COBEeHHOCTH .
Mo yTBepxaeHwuto J1.C. BnYa, C THOCEOIOrNYECKOM TOUYKM 3pEeHNS KaTeropmsa «npuHLUMn» TeCHO CBA3aHa C
KaTeropusMn «3aKOHOMEPHOCTb» M «CYLLUHOCTb»: «OQHOMOPAAKOBbIN XapakTep 3TUX NOHATUIN faeT OCHOBaHue
onpenensATb PUANYECKME NPUHLNUMBLI Yepe3 3aKOHOMEPHOCTY pa3BuUTUS obLiecTBa 1 Npasa Mbo Yyepes CyWHOCTb
M OCHOBHOE coep>kaHune nocaegHero». icxons n3 aToro Nof 3aKOHOMEPHOCTSAMM (DOPMUPOBAHUS N Pa3BUTUSA
MPUHLWMNOB rPakAaHCKOro npaea npepgJsiaraeTcsa noHNMMaTb 06yC/IOBIEHHOCTb U3MEHEHUI B MOHATUN, COAEP)KAHUNN
n npegenax peanamsaumm NpUHLMNOB BINAHUEM ornpefesieHHbIX (pakTopos.

Ons Toro 4Tobbl BbIABUTL 3TN 3aKOHOMEPHOCTWN, HEOBXOAMMO PacCMOTPETb MPUHLWMALI FPakKAaHCKOro npasa B
CTaHoOBJIeHUN U pa3BuTun. B.M. MpnbaHoB cnpaBensiMBO 0TMeYalsl, YTO «yBA3Ka NPaBOBbLIX MPUHLMMOB C
3aKOHOMEPHOCTSAMM 06LLEeCTBEHHOIO Pa3BUTUA faeT BO3MOXHOCTb 06BbACHMUTL, MOYEMY MPABOBON MPUHLMAM - 3TO
He Kakoe-nmbo YaCcTHoe npaBuJio, @ OCHOBHOE, BeAylllee Havyasio B NpaBe, AaeT BO3MOXKHOCTb 060CHOBaTb
N3BECTHYI0 CTabnAbHOCTb NPaBOBbIX MPUHLMUMNOB B CPAaBHEHUN C OTHOCUTEIbHOW U3MEHYMBOCTbLIO MPaBOBLIX HOPM;
W, HaKOHeL, 3Ta naes gaeT 06 beKTUBHLIA KPUTEPUIA 019 BbISBAEHNA N 06BACHEHWSA NPaBOBbIX MPUHLMMOB AaHHON
CUCTEeMbI, OTpacan NN MHCTUTYTa npasa»

Hanpumep, aHanAn3 NCTOPUYECKOro pa3BnUTUA 06X NPUHLWMOB NpaBa U rpaxgaHCKOro npasa, a TakxXe nx
OTpa’keHne 1 BHeJpeHne B HOPMbI c/leayeT HavynmHaTb C PUMCKOro YacTHoro npaea. Kak otmetun . Hoxaes,
pMMCKOEe YaCTHOe NpaBO OCHOBAHO Ha NpuHUMnax abconoTHOM cBoboabl COBCTBEHHOCTH, AOrOBOPAX,
MPOMUTAHHbIX AYXOM UHAUBUAYaIU3Ma, NpUHLMNax ceobogbl IMYHOCTM U CaMoonpeesieHuns.

C npeBpalLeHnem PvMa B KPYMHY MUPOBYIO N TOProByto CUJy B PUMCKOM MpaBe BO3HMKI1a HEOBX0AUMOCTb
nepeMeH. 3aKOH, KOTOPbLIN paHee peryanpoBan XX1U3Hb HeB0bLLOro rocyfapcTBa, OKa3asacsa HeXXU3HeCnoCcobHbIM
ons obecneveHns mexagyHapogHoro obopoTa, 4To Tpebosano ceoboabl cobcTBeHHOCTM 1 cBOBOALI 4OrOBOPA.
PyvMcKoe npaBo B KyJibMMHaLMN CBOEro (oopMupoBaHns (6 Bek H.3.) NpeacTaBnsio cobon XOpoLlo BbICTPOEHHYIO U
cbanaHCMpOBaHHYIO CUCTEMY MPaXKAaHCKNX OTHOLLEHWN, KoTopasa oTBeYasna TpeboBaHUAM NHTEHCUBHOW TOProBu.
CnepoBaTesibHO, naes nobpocoBecTHOCTM, BonJloweHHasa B CT. 1 n 10 Mpa)kgaHCKoOro kogekca Poccmmckom
depepauymm, He CHNTAETCA HOBLUECTBOM, Bbl1 3HAKOM C PUMCKMMU IOPUCTAaMU 1 COOTBETCTBYET NOJIOXKEHUAM
PYMCKOro 3akoHa o0 Jobpon coBectn n o6poCOBECTHOCTN.

OLHOM N3 OCHOB PUMCKOro npasa bbina ceobona 4acTHOro cornaweHns. Kak npaBnio, CTOPOHbI MOTYT, B 06LLMX
paMKax 3aKoHa, BKJ1t04aTb J1l060M KOHTEHT B COrslalleHns, B TO BpeMS KaK KaXKAbll U3 KOHTpareHToB uMeeT NpaBo
HanpaBAATb CBOW YCUANA U 3ab60Tbl, 4TOObI Nyylle rapaHTUPOBaTh JINYHLIN NHTEPeC, @ He 06BACHUTL AeTanun
APYron CTOpPOHE, KOTOopas He CMOria A0/DKHbIM 06pa3oM 3alNTUTL CBOU MHTepechl. Ka)kKAbl AO/KEH 3HaTb A5
cebs, 4To OH genaeT, cobnofgasn onpefenieHHble yCnoBuS. Y 0eecnocobHbiX rpakgaH He 6110 onekyHoB; MoaTomy
KaXkablh 0653aH BHUMATENbHO CNeANTb 3a CBOMMU MHTEpPECcaMmn n He obmxaTbCs.

MoMMMO NPUHLMNOB, PACCMOTPEHHLIX B PUMCKOM Mpase, B 4EeNCTBYIOWEM 3aKOHo4AaTe /IbCTBE COXPaHATCA gpyrue
MPUHLAMbI, @ TaK)XXe HEKOTOpPbIe MOJIOXKEHWS FPaXK4aHCKOro npasBa, cogep)xalimecs B 4ENCTBYOLWEM
pa)xgaHCcKoM Kogekce Poccuiickon ®eaepaumn. Takum obpasom, rpybasn BMHa BO3HMKaAET B hopMe rpyboni
HebpeXXHOCTU B Tex C/lyvasnX, Koraa ypoBeHb 3ab60Thl HE BbipaXkeH, YTO MOXXeT noTpeboBaTbCsA N0OOMY yHaCTHUKY
OTHOLUEHUN.

3Ta nNo3muma yCTaHOBJIEHa CerofHs B NyHKTe 2 CT. 6 'K P® ¢ ykazaHneM BO3MOXXHOCTW NCMOJIb30BaHNSA aHanornm



C 3aKOHOM.
B 3ak/to4eHne cnenyeT OTMETUTDL, YTO B COBPEMEHHOM IFpaXkgaHCKOM Koaekce Poccuinckon ®enepaunm cobpaHsbl
OCHOBHbIE MPUHLXMNBLI PUMCKOIro YaCcTHOro npaea - cBobona cobcTBeHHOCTU, cBoBOAa AOroBopa,
[06pOCOBECTHOCTD, 3anpeT Ha 3noynoTpebsieHne NpaBaMu - C USMEHEHUAMU, NPOANKTOBAHHLIMU COBPEMEHHbBIM
COLMaNIbHO-3KOHOMNYECKUM 3aKOHOAATENbCTBOM, MOJIMTUYECKMM pa3BuTMEM o6LLecTBa, 1 3TO AOKa3biBaeT
MpeeMCcTBEHHOCTb 3aKoHa.

Hopmbl Pycckon MpaBAabl - ICTOYHUK 3aKOHa TOr0 BPEMEHUN, OXPaHSAEMbI YaCTHON COBCTBEHHOCTBLIO, a TakXe
pernamMeHTUPYOLWNIA NOPAJOK ee nepenaym no obazatenscream 1 AOroBopaM. KOHTPaKTbl 3aKI04aINCh B
MpeanoXXeHNsX Uan Co CBUAETENSAMU, TO eCTb OCHOBHOMN (hOPMON KOHTPaKTOB bblila yCTHas popma.
Onpepensanacb U 0OTBETCTBEHHOCTb AOJ/DKHMKA 3a HEBbIMOJIHEHNE 00643aTeNbCTB: OH OTBEYana CBOMM MMYLLLECTBOM,
a VHorja u ceoewn csobonon.

Cepbe3Hoe NcnbiTaHMe NPOLJIO B POCCUNCKOM nMpaBe B Havane XX Beka. C 1917 rona cBobogHas sSKoHOMUYeCcKas
neAaTenbHOCTb OGblla OTMEeHeHa, opraH1M30BaHa NJaHoOBas OpraHM3aumsa Npou3BOACTBa U pacnpeneneHns. B
COOTBETCTBUM C MOCTPOEHNEM SKOHOMMKN B COOTBETCTBUN C KJTaCCOBLIMW MHTepecamun nposieTapnaTa, 3aKoH
OCHOBaH Ha NpuHUKUNax BceobLiero rocyjapCTBEHHOIr0 PerynpoBaHuns, npeobpa3oBaHuns BCex CPeacTs
Npon3BOACTBa B COBMECTHYO0 CO6CTBEHHOCTb pabOTHUKOB, 3aMeHbl TOProBan B rOCYAapCTBEHHOM pacrnpeaeneHunu,
pacwmpeHna 6e3HannyHbIX pacyeToB, 1 B 3TOM OTHOLUEHNM YacTHOe yrnpassieHne 6bis10 CBeAEHO K HYJIO.
MpUHLWNbI PUMCKOrO YaCTHOIo Npasa - [O6POCOBECTHOCTbL, cBOBOAA AOroBoOpa, 3alinTa COBCTBEHHOCTUN, KOTOPbLIE
6b121M 3aUMCTBOBaHbI N3 POCCUACKOIO rpaKAaHCKOro npasa M Ha OCHOBE KOTOPbIX OHO (hOPMUPOBANOCh Ha
MPOTSAXKEHNN HECKOJIbKNX BEKOB - ObI/IN MCKOYEHbI U3 3aKOHa.

IpakgaHcknin kogekc PCOCP 1922 r. cogep>kan NpUHLMMNNaNbLHO HOBbIE U MPOrpPeCcCUBHbLIE HOPMbl COBCTBEHHOCTM,
XO38NCTBEHHON N NpeanpUHMMaTENIbCKON AeATEeSIbHOCTU: B HEM 3aKpenJieHbl pbIHOYHbIE MPUHLUMLI B MPaBOBOM
perynmpoBaHnmn 3KOHOMUKK. MpUHUUNbI 3aWNTbl COBCTBEHHOCTU N CBOBOAbI KOMMEPYECKOW AeATesIbHOCTY Obin
BOCCTAHOBJIEHbI B 3aKOHOAATE/IbCTBE, XOTSA U C YCTAaHOBJIEHHbIMU OrpaHNYeHNAMN.

paxpaHckunit kogekc PCOCP 1964 ropa onpeaesnns, 4TO OCHOBOW OTHOLLEHWA COBCTBEHHOCTN B COBETCKOM
obuiecTBe bbisla coumanmcTnyeckas cMcTtemMa xXo3aMCTBa M CoLManncTMyeckas cobCTBEHHOCTbL Ha CpeacTBa n
cpencTBa NPOU3BOACTBaA. TOJIbKO roCcyfapCTBEHHbIE, KOoNepaTUBHbIE N 0OLLLEeCTBEHHbIE OpPraHM3aLnmn, a Takxe
rpaxkgaHe (ctatba 1 Mpa>kAaHCKOro Kogekca) Moram y4acTBoBaTb B rpakaaHCckoM obopoTe. BnosiHe NOrnyHo, 4To
OCHOBOMOJIaraoLmne NPUHLMNbLI COBETCKOro rpakAaHCKoro npasa Toro neprnoga bblan npusHaHbl B Ka4ecTBe
MPUHUNNOB: rNobanbHON 3aLUNTbl U YKPEMNJIEHNS COLMannCcTu4eckon cobCcTBEHHOCTN; NCTUHHOE PABEHCTBO
COBETCKUX rpakAaH; cooencTeme B obecrnevyeHnn MmaTepmasbHbIX U OYyXOBHbIX MOTpebHoCTEN rpa)kaaH,
rnobasnbHas 3alWmTa UX JIMYHbIX U UMYLLLECTBEHHbLIX MHTEPECOB; TOProBas najlata COTpPyAHNYECTBa U
B3aMMOMNOMOLLM; peann3aumns rpaxjaHCKMX npas B COOTBETCTBUN C UX HAa3HAYEHUEM B COLMAIMCTNYECKOM
obuiecTse.
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