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BBepneHune

Mpobnembl heofanbHOro NpaBa NpUHaafexaT K YUCNy HeAO0CTaTOYHO pa3paboTaHHbIX Kak B HaLlen, Tak N B
3apybexHon nutepaType. o cyuwecTBy, BONPoChl heofasibHOro npaBa HUKOr4a He CTaBWUJIUCh U He
nccnenoBannucb C TON NOSIHOTOW, Kak BOMPOCHI COBPEMEHHOMO UV PUMCKOrro Npasa.

Mexny TeM heofanbHoe NpaBo ABNSeT cobor onpefesieHHY0 NPaBOBYO CUCTEMY, N €ro N3y4YeHne nMmeeT He
TOJIbKO UCTOPUYECKOe, HO U TeopeTunyeckoe 3HavyeHne. ObwenssecTHbl yKaszaHua K. Mapkca o heoganbHOM npase,
Korza OH, FOBOpPS O CpeAHEBEKOBOM 00LLeCcTBe, NOAYEPKUBA, YTO «3eCb, KaK 1 BClOAY, FOCMNOACTBYIOLLANA YacCTb
obulecTBa 3anHTEpecoBaHa B TOM, YTObObl CAaHKLMOHNPOBaTL CYLLECTBYIOLLEE KaK 3aKOH 1 Te ero orpaHnyeHus,
KoTopble AaHbl 0bbl4aeM 1 Tpaanumnen, MUKCMPoBaTb, Kak 3aKOHHbIE OrpaHMYeHnsa». MapKc nucan, 4T1o «un
KyJsla4yHoe npaBo - eCTb MpaBo».

«CaKCOHCKOe 3epLuano» - OANH N3 BaXKHENLWNX NaMATHNKOB NCTOPUN HEMELKOW KYJIbTYpPbl U1 FepPMaHCKOro npasa
anoxu peofannsmMa, NOABUBLLUMNCA npuMepHo 750 neT Hasaa. OH Moay4us WMPOKoe pacnpocTpaHeHne N oKasan
60/bLLIOE BAVSHUE Ha Nocaeaylolee pa3BuTme KybTypbl, U NpeXXae BCEro NpaBoBOM KyAbTypbl psAa HapoAoB 1
CTpaH LleHTpanbHoOM n ot4acTn BocTovyHowm EBponbl. ABTOp NaMATHMKA, dKe hoH Penkos, poamneLumnincs okono 800
nleT TOMy Ha3af, obLenpusHaH Kak BblAaloWwmnca npeactaBuTeslb NOIMTUYECKON U NMPaBOBON MbIC/IM, BO MHOIOM
nepenoBon A1 CBOEro BpEMEHM M 0THaCTW He yTpaTUBLLEN 3Ha4YeHUA A9 COBPEeMEeHHOCTH.

Llenb paboTebl - n3ydyeHne npaBoBoro namatTHuka Xlll Beka - «CakCOHCKOro 3epuasas.

3apavamm paboTbl ABNAKOTCA:

0 M3y4nTb UCTOpUYeckme ycnosmsa cosgaHmsa CakCoOHCKoro 3epuana;

0 packpbiTb cogepxxnmoe CakCOHCKOro 3epuana;

[ paccMoTpeTb BAMsAHME U 3Ha4YeHne CakKCOHCKOro 3epkana.

Ona nccneposaHns Hambosiee xapakTepPHbIX YepT FrepMaHCKoro heogasibHOro npasa 3HauYNTeNbHbIN NHTepec
npeactasnseT Xl Bek. OH BaXKeH 418 U3y4YeHUs TUNUYHbIX 4epT heofasibHOro npasa noToMy, 4TO MMEHHO B 3TO
BpeMs peofasibHble MPON3BOACTBEHHbIE OTHOLUEHUS C/IOXKUINCE B NOJIHON Mepe. BmecTe ¢ Tem Xl Bek 6bin
Hanbonee TUMNYHBLIM O/ XapaKTePUCTUKN repMaHCKOro rnpaea nepuoda dpeonasnbHon pasapobaeHHoCcTU. MIMeHHO
K 3TOMY BpeMeHUn oTHocuTcs ocoboe pa3sBuTure B [epMaHNN CpeiHEBEKOBOW NMPaBOBON TEOPETUHYECKOWN MbICIN 1
co3paHue psga NaMATHMKOB MNpasa.

«CaKCOHCKOe 3epLano» CTasio NePBbIM 3HAYUTENbHBLIM 06LLECTBEHHO-HAY4YHbIM TPAKTaTOM B FepMaHumn, NepBbIM
Hay4YHbIM COMMHEHWEM, HAaMMCaHHbIM CBETCKUM, a He AYXOBHbIM NnLoM. C «CaKCOHCKOro 3epuasa», B CyLLHOCTH,
Ha4yMHalTCA U FrepMaHCcKoe rnpaBoBefeHne, U HeMeLKas npos3a.

BbibpaHHas TeMa «CakCOHCKOe 3epLasio» ABAAeTCA, HECOMHEHHO, aKTyaNlbHOW, TEOPETUYECKUN N MPAKTUYECKN
3Ha4ynmoMn, T.k. bnarogapsa 3ToMy NpPaBoOBOMY NMaMATHUKY Mbl MOXXEM NPOCTeANTb 3BOJIIOLNIO 3aKOHOA4aTeIbCTBa CO
CpefHNX BEKOB [0 COBPEMEHHOCTW.

PaboTa cocTouT U3 BBEAEHUSA, ABYX I1aB, 3aK/JI04EHNSA U CNUCKa AInTepaTypsbl.
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1. NpaBoBas xapakTepucTnka CakCoHCKoOro 3epuana

1.1. CaKkCOHCKOe 3epKaJio - BaXXHENLWNA NCTOPUYECKUN MaMATHUK HEMELKOWN KyIbTypbl

CakcoHcKkoe 3epkasio - CbopHMK 3€MCKOro 1 JIEHHOro npaBa. /I3BeCTeH B TAaTMHCKMX N HEMELKMX BapuaHTax U
COCTOMUT U3 WECTUN KHUI, aBTOPOM KOTOPLIX CYMTaeTcsA ke hoH Penkos (coBp. Pennuxay B henepasibHON 3eMsie
CakcoHnA-AHranbT). TpU KHUIM 3EMCKOI0 NMpaBa PeryinpoBasv OTHOWEHNA Mexay aioabMun «wedHeHCKOro
cocnoBua» - cBO6OAHLIMU NOABMU, KOTOPbIE HE COCTOSANN C KEM-NMB0 B BaCcCasibHO-N€HHbIX OTHOLWEeHUAX. [pyrue
TPW KHUIW JIEHHOr0 NpaBa yCTaHaBAMBaAMN NPUHLUMbI B3aUMOOTHOLLIEHNI BHYTPMW COCI0BMSA CBOBOAHLIX FOCMoA, K
KOTOPOMY OTHOCUANCH BRagesnblbl heonoB (HeM. Lehn) n TUTYNOB - AyXOBHbIE U CBETCKMNE KHA3bA, rpadbl, 6apoHbl
n pbitapu. Mo 3ameyvarHuio J1.U. femb0, KHUMM 3€MCKOro npasa AuLLeHbl CTPOron CUCTEMbl U3JI0XKEHNS, MOCKObKY
OCHOBaHbl Ha «Ka3ynCTUYeCKon NpakTuke weddeHCcknx cyaos». B To e Bpems, neHHoe npaso 6onee
CTPYKTYPUPOBAHO: B MEPBOW rNaBe U3aratoTcsa NPUHLMMbI B3AaUMOOTHOLLEHUA MEeXAY CEHbOPOM U BaccanaMu, BO
BTOPOW - MOPAAOK JIEHHOI0 CyAa, B TpeTben - 0cobeHHOCTM ropoackmx neHos (dembo 1985, c. 157-159; Heck
1900, S. 22, 491) .

3eMCcKoe NpaBo peryampoBasio UMyLLEeCTBEHHbIE, CEMENHbIe N HAaCNeACTBEHHbIE OTHOLLUEHUS INYHO CBOBOAHbIX
«MPOCThIX» N0AEN. DTU OTHOLLUEHMSA onpeaensannuch peofanbHON 3eMefibHOM COBCTBEHHOCTLIO C ee pa3INyHbIMUN
dopMmamMn 3eMmneBnafeHns. BnmaHme ToBapHO-AEHEXHbIX OTHOLLUEHUI, C/TIOXKMBLUMXCA B HeApax heofasnbHOro
HaTypasibHOro X03ANCTBa, CKa3asZloCb Ha CUCTEMe Hac/iefOBaHUA, NMYLLECTBEHHbIX OTHOLLUEHUAX MeXay
cynpyramm, Mexxay pogutenaMmun n getbMm, o6a3atenbCTBax, BO3HUKaOWMX U3 MPUYNHEHNS Bpeaa, opMax
CyOonpon3BOACTBa, CUCTEME A0Ka3biBaHUA U T. 4. BOT noyeMy B ropoACKOM NpaBe Tak MHOM0 1 3Ha4YNTESbHbIX
3aMMCTBOBaHMWM U3 NEPBOI YaCTUN «CAaKCOHCKOro 3epKanax».

TeM He MeHee 3eMCKOe NpaBo MOJIHOCTbLIO 06ecneyrBasno NpaBa heonasnos, OXPaHAIO0 UX 3EMENbHYIO
CobCTBEHHOCTb, X COC/IOBHbIE NpuBUAerun. Bce npasa cob6CcTBEHHOCTU BblNin CBA3aHbI C hopMamMm
3emMseBNaeHns, KOTopble B CBOIO o4epeb onpenensanmcb K1acCoBon NpMHagNexXHoCTbio 1 T. 4. Beab rnaBHom
Llesiblo BCEN MpaBoBON cucTeMbl BbIs10 coxpaHeHne deonanibHONM COBCTBEHHOCTU Ha 3eMJIt0 B pyKax
rocrnoaCTBYIOLWEro Kacca, a TakXe YCUIeHNe ero BOEHHOW MOLWM OS5 3aKpenJieHns 3Ton (peofanbHon)
COBCTBEHHOCTM B pyKax My>XCKOro, CNoCOBHOro HOCUTL Opy>XMe NoTOMCTBA. ICXo4s U3 MHTepecoB
roCnoACTBYIOLLEro Knacca, MMyLLLEeCTBEHHbIE, CEMENHbIE U HAaC/IeACTBEHHbIE OTHOLLEHWS pPeryJnpoBaanch no-
pa3HOMY A4S NNl NPUBUIErMPOBAHHbIX «ABOPSAHCKNX>» KJACcCOB 1 ANA ApYyrux cBob6oaHbIX.

deopanbHOE NPaBo peryanpyeT chepy NPON3BOACTBEHHbLIX OTHOWEHMA. OHa, KakK y>Ke 0TMeYanocCh, HanncaHa ons
roCcnoACTBYIOLLEro Knacca, MMeBLUNX heodanbHble BlageHns. B HeM noapobHo n3naraamcb ycaoBms NOyHEHNS 1
rnepefayun BOTHMH, UX BlageHne, NOpSAA0OK nepefayn BOTHMH NO HACeACTBY, BbiMOJIHEHNE BacCallbHbIX
obazaHHoCTeNn, cynebHaa n BHecyaebHasa 3alumTa NpaB BOTHUH 1 4p.

PacnonoxeHne maTepunanoB B 06enx KOANEKLNAX TakK)Ke pa3/InyHo. 3eMCKoe NpaBo NOCTPOeHOo Kak cynebHas
CucTema, OCHOBaHHas Ha KasyncTUYeCKon npakTuke cxeheHOBCKMX Cya0B, MO3TOMY B HEM OTCYTCTBYeT CTporas
cucTemMa. 3TO He UCKJIIoYaeT HalM4Msa HEKOTOPOWM NoCeA0BaTEeIbHOCTU N3N10KeHNs. Ero nepsble pa3gensl
MOCBSALLEHbI MPaBaM rocyfapcTBa, K1IaCCOBOMY AesieHunto obwecTBa 1 CBA3aHHbLIM C 3TUM BONPOCaM POACTBa U
MPONCXOXKAEHMNS (B TOM YMucne oT HepaBHbIX 6pakoB). B nocnenyoowmx pasgenax cooep)XXaTcs nojoXKeHns o
cyaebHom cncteme n npouecce, a Takxe o cyaebHbix foka3aTenbcTBax. [poueccyanbHoOe NpaBo He OTAE/IeHO OT
MaTepuasibHOro rnpasa, KOTOpPOe B OCHOBHOM OXBaTbIBasi0 BOMNPOCHl HAac/leLOBaHNSA, CEMENHbIX OTHOLLEHWIA 1
0643aHHOCTEN, B YaCTHOCTU BbITEKAOLWMNX U3 MPUYNHEHUSA Bpea. Bce 3T BONpOCkl TPAaKTOBaIUCh C TOYKU 3peHUs
cynebHon 3awmTel NpaB. Peoq AeNnTCA Ha TPW r1aBbl B COOTBETCTBUN C onpeneseHnemM npupoabl GeonoB n nx
oxpaHsbl. NepBag rnasa noceslleHa peofasibHbIM OTHOWEHUAM. BTopasa — K dheofasibHOMY OBOPY, TPETbA-K
ropoAckum eofanam; oHa oTpakaeT 06LLHOCTb U MPOTUBOPEYNA MHTEPECOB heofaibHbIX NpaBUTenen n
rOPOACKON 3ANTHI.

. MuTTanc gaTnpoBan co3gaHne cbopHMKa BPEMEHHbBIM OTPE3KOM Mexay 1215 n 1235 rr. Ha TOM OCHOBaHWK, 4TO
hoH PenkoB ynoMuHaeT peweHuns IV JlatepaHckoro cobopa, HO HUYEro He 3HaeT O TaKOM 3HaYMTeNbHOM CobbITUN,
KakK 3akJtoveHne 3emMckoro mupa B ManHue B 1235 roay (Mitteis 1954, S. 148). JaTupoBKYy yTo4HUn P. JinbepsupT,
KOTOpbIA OTMETUJI, 4TO COCTaBUTENO ObIN0 M3BECTHO cornawleHme Mmexay Opuapnxom Il u AyXoBHbIMU KHA3bSAMUA,
KoTopoe 6bin1o 3akatodeHo B 1220 r. (Lieberwirth 1982, S. 30).

ANCKyCcCroHHyo npobnemy npencrasnseT coborm NPoMCXoXX4eHNE MPaBOBbIX HOPM, 3ahMKCUPOBAHHLIX B
cbopHuKe. TpaANUNOHHO YTBEpPXXAaeTcCs, 4To dnke hoH Penkos koandumumposan npaBo BocTtoyHo CakCoHMN
(OcThanmu), B KoTOpOW OH XuUn (AKCceHeHOK, KnkoTb 1985, c. 247). OgHako, no 3aMevyaHuto ®. 36ens, «B To BpeMs
KaK KHMUIM 3eMCKOro npasa NOBECTBYIOT JINLb O MPaBe CakCoB, JIEHHOE NPaBo BbIXOAUT 3a npeaenbl CakCoHUN 1



XapaKTepunsyeT COBOKYMHYIO peodasibHyto necTHuuy» (UnT. mo: Lick 2013, S. 241). I. Jliok BbiCKa3sasn
npeanosioXeHme, 4YTo UMMYJIbCOM K KOANPUKaLMN YCTHbIX POPM JIEHHOr 0 Npasa cTasa Kognhukaumsa
KaHOHMYeCKoro npasa, npeanpuHsaTas MoHaxoM paumaHom (Lack 2013, S. 267) .

Apeanom xoxaeHnsa CakCOHCKOro 3epuasa bbina He Tosibko CaKCOHMA, rae ero npaBoBbie HOPMbI y>ke B Xl Beke
6111 BOCNpoOM3BeAeHbl B pelleHunsax weddeHoB Manne-Ha-3aane n Marpebypra, a TakXXe BKJIIOYEHbI B MPaBOBYIO
KHUry CakcoHckoro nan Marpebyprckoro ropoackoro npasa (HeM. Sachsisches Weichsbildrecht / naT. lus
municipale Magdeburgensis), nony4uBLLiero wWmpokoe pacnpocTpaHeHne
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