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1.CuctemMa HOPMATUBHOIO PEryNPoBaHNs 06LECTBEHHbIX OTHOLLIEHWA

CucTtema coumnasibHbIX peryasaTopoB HeoTbeMaeMas 4acTb Jiloboro obwecTsa, OHN B COBOKYMHOCTW OKa3blBalOT
BANAHME Ha COUManbHbIE OTHOLLIEHUSA, Ha NOBeLeHMe Nofaen. TEpMUH «perynmpoBaHue» obo3HavyaeT onpenenaTb
nosefeHne nogen n ux obbeanHeHun, ynopsaaodunsaTh ero, 3ajaBaTb YETKUN OpNeHTUpP. B perynaTneHom cucrteme
BblAE/ISI0T HOPMaTUBHbIE N HEHOPMATUBHbIE COLMaNbHbIE PerynaTopbl. HopMaTUBHbIE peryasTopbl peanansyloTcs C
MOMOLLbIO HOPM, MyTEeM CO34aHUA YEeTKNX PaMOK NnoseeHnsa y4aCTHMKOB CcOuMabHbIX OTHOWeHM. Lenb
perynvpytoLiero Bo34eNCTBMSA HOPMaTUBHbIX PEryasaTOPOB - ynopsgoyeHne obwecTBeHHbIX OTHOLLEHUN,
[OCTVXKEHME HY>XHOI0 MX COCTOSAHMNA, Tak)Xe U Mpy NOMOLLN MexaHM3Ma 0bLLEeCTBEHHOI0 MPUHYXXAEHUS.
CoumnanbHble NpUHYXXAeHns bbiBatoT:

a rocygapcTBeHHble, KOTOpoe NMpUMeHsIeTCs NPy HapyLleHUM HOPM NpaBa; a MopasibHble, KOTOPble BbipaXkaloTcs B
COLMaNIbHOM OCY>XXOEHUN HaPYLUEHNS HPABCTBEHHbIX U 3TUYECKMX HOPM; @ CO CTOPOHbI 06LLECTBEHHbIX
obbeAnHeHU, Npyn HapyLLeHUn ycTaBa oOpraHm3aumm; a co CTOPOHbI MUPOBOro coobllecTBa - B Cy4yae HapyLleHus
MPUHATBLIX HOPM N MPUHLMMAOB MeXAYHapoAHOro npasa.

YTO KacaeTcs HOPMATUBHbIX PEryaAaTOPOB, TO OHU BbIPa)KatoTCs C MOMOLLLLIO HOPMbI MpaBa, Mopanu, NoJUTUYECKNX
N KOPNOpaTUBHbLIX HOPM 1 ApPYrux. Tak, cyaebHbIn npeueneHT 1 Npasoson obbl4ai- NpaBoBblie perynatopbl. K
HeCTaHA4apTHbIM HOPMAaTUBHbLIM perynaTopaM npuHagsiexaT pesiMrno3Hoblie HopMbl. Bce HOpMaTUBHbIE perynsaTopsbl
B3aUMHO KOHTaKTUPYIOT B Mpouecce peryanpoBaHns CoLMasbHbIX OTHOLLEHUN, TaKXKe OHN B3aUMOLENCTBYIOT U C
APYruMun perynstTopaMu, KOTopble NPUHATO Ha3biBaTb HEHOPMATUBHbIE.

HeHopMaTuBHbIE perynaTopb! ObIBalOT:

LLeHHOCTHbIE;

OVNPEKTUBHbIE;

MHMOPMaLMOHHbIE.

LleHHOCTHbIV perynaTtop hopMmpyeT noBefeHNe YeHOB CoLMyMa NMpu NOMOLLM C/IOXKMBLLENCS B NpoLecce
BPEMEHUN CUCTEMBI 0OLLLECTBEHHbIX LLEHHOCTEN, 06pa3L,0B NOBeAEHUS, MCUXOIOrMYECKNX YCTAHOBOK. LIeHHOCTHBIN
perynatop 3akpernssieTcs B NaMsaT Hapoa U COXPaHseT CBOE perysisTUBHOE BAMSAHME Ha Mnocsiefyowmx neT.

OH BKJlo4aeT B cebs 0bpsagoBble, TPAaANLNOHHO-PUTYasIbHbIE, CUMBOJIMYECKME (DOPMbI, KOTOPbIE NPUMEHAIOTCSA B
TPYLOBbIX, HALMOHAJIbHbIX

N ceMelnHbIX OTHOLLIEHUAX.

ONpeKTUBHLIN perynatop opMupyeT noBeaeHne YneHoB obLiecTBa NpyM NOMOLLN ANPEKTUBDLI, YKa3aHWs, NpuKasa,
KOTOpble HarnpaBJieHHbl Ha peaJin3aunio TOro Ui NHOro nJsaHa opraHn3aunu.

NHMOPMaLMOHHBIN perynaTop, B CBOK o4epenb, eCTb cnocob BANSAHMSA Ha coumnalibHble NpoLecChl NpyM NoMoLLn
CpencTB MacCcoBOM nHGopMaumn. MHCTUTYT rnacHocTu obecneymBaeT peHTabenbHOCTb MHMOPMaLMOHHOIO
pecypca, TO eCTb AaHHbIA UHCTUTYT AaeT rpa>kaaHaM BO3MOXHOCTb MPUHMMaTb y4acTue B peanmsaumm CBOnX
UHTepecoB 1 BbITb OCBEAOMNEHHBIMY B BONMPOCaX NMOMOXKEHUSA Aes1 B CBOEM rocyfapcTBe.

NTak, ecqiv roBopuTb 0 HOpPMax, TO UX, KaK NpPaBuIo, pa3fensaioT Ha ABe KaTeropun: coumanbHble N TEXHUYECKME.
CoumnanbHble HOpPMbI NpeacTaBsaloT cobon Hekne cTaHAapThl, Moaenn, obpasbl NoBeAEeHNS YH4aCTHUKOB
06L1eCcTBEHHOr0 B3aMMOAEeNCTBUSA. TeXHNYeCKe HOPMbI, B CBOIO o4epelb, yNopsaao4MBalOT B3aMOOTHOLLEHNS
MeXAy rpa>kaaHaMn U OKpPY>XatoLwmMM MUPOM - MPUPOAON, TEXHUKON. TeXHnYeckne HopMbl Heobxoammo cobniogaTtb
panv npefoTBpalleHns BO3MOXHOW aBapun, KaTacTpodbl. buonormnyeckmne, caHUTapHO-rurmneHn4yeckue,
9KOJIOrN4YecKme, TEXHONOr MYeCKNE HOPMbI - OCHOBA TEXHMNYECKOWM KaTeropum HOpM. Te HOpMbI, KOTopble Hanbonee
Ba>XHbl, 3aKpenasnTCa B HOPMaxX NpaBa 1 3a ux cobniogeHne rpa>kaaHH IOPULANYECKN OTBETCTBEHEH.
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Hanee Mbl pacCMOTPUM FpynMbl COLManbHbiX HOpM. CamMasn CTapluasi Fpynna coumanbHbiX HOPM - 06bl4an. 3To
npaBnia NoBeAeHNs, KOTOPbIE CNOXKUINCL B pe3yJsibTaTe NOCTOSAHHOrO NPUMEHEHNS, BOLLIEALLEro B NPUBbIYKY.
O4yeHb 4acTo NAM AYMAIOT, YTO TEPMUHBI «0ObIYaN», «TPALULMN» U «HPaBbl» PaBHO3HAYHbI, HO 3TO OWMBGOYHO.
NTakK, «HpaBbl» - 3TO MOHATMNE, OTPaXkatloLe NCUXONorMyeckmne yCTaHOBKU Ntofen 0AHOM HaLUK, O4HOIro Hapoaa n
TaK Oaliee. <<Tpazu/|u|/|v|» XKe OTpaXkaloT npaBuia nosegeHmMda, KOTopble nepenanCb OT NOKOJIEHNA K MOKOJIEHUIO.
Ciola MOXXHO OTHECTU BKYChbl, NpeanoyYTeHus, B3rasabl, 06pas XunsHu n mHoroe gpyroe. OgHa 13 Kateropui
obbl4aeB 3To AenoBol obbivan. OH perynmpyeT oTHolleHnsa B cchepe busHeca, AenoBoro napTHepcTsa [5].

2.CooTHoOLWeHMue I'IY6J'IVI‘-IHO-I'IpaBOBOFO N 4aCTHOMPaBOBOIro peryamnpoBaHusa obLecTBeHHbIX OTHOLLEHWIA

[yanusma npaBa B €ro Kjaccn4eckom noHMMaHum npeacrasnseT cobon aeneHne npasa Ha NybaAnYHOE 1 YacTHoe.
B To )xe BpeMs 0 AyanmsMe roBOpAT U NPUMEHUTESIbHO K YaCTHOMY NpaBy, MOHMMAEMOMY B eBPOMenckon
NMpaBoBOW Hayke Kak 060C06/1eHHOCTb HOPM, PErysiNpyoLWnX TOProByto (KOMMeEpPYECKY0) OeATENbHOCTb, OT
rpa>kAaHCKoro npaea B MPOTUBOMONOXXHOCTb MOHU3MY, MNP KOTOPOM HOPMbI Fpa)KgaHCKoro o6opoTa BCTPOEHLI B
CUCTeMy eOMHOro rpakAaHCcKoro npaea.

B coBpeMeHHOM 4acTHOM MpaBe (He3aBMCUMO OT NPaBOBOWM CUCTEMbI) HabNAATCA ABE NPOTUBOMOJIOXKHbIE
TeHgeHumn. C 04HOW CTOPOHbI, OHO TAroTeeT K gnddepeHLMpoBaHHOMY peryanpoBaHnio 04HOPOLHbIX
06L1eCTBEHHbIX OTHOLIEHMWIA B 32aBUCMMOCTN OT UX CYOBEKTHOro COCTaBa, a C APYrom - K yHUpMKaumm HOpM
4acTHOro npaBa. YKa3aHHble TeHAEHLUM NPOABAAIOTCS KakK B COXPaHAIOLLEMCA CTPEMAEHNN TOProBoro npasa K Tomn
WN NHOW CTENeHn CaMOCTOSATEIbHOCTU, TaK U B €ro HeYKJIOHHOM COMXXeHNN ¢ TPaAULMOHHBIM FPa>KAaHCKUM
npaBoM. Pa3Hble NpaBoOBbIE CUCTEMBI peLLatloT BONPoC 06 y4éTe 3TUX TeHAEHLUMA B Pa3/INYHbIX hopMax:
OTAEeJIbHbIX KOOEKCOB (Fpa’kA4aHCKOro n TOProBoro), T. €. Ha YPOBHE CaMOCTOSATE IbHbIX OTpacaen npasa 1
3aKoHOOaTeNbCTBa;

CaMOCTOATEIbHbIX FPYMNM HOPM TOProBOro npaBa, 06beANHEHHbIX B MHCTUTYThl, COAEP KALLNECS B OTAe/bHbIX
HOPMaTUBHLIX aKTax n (M1K) B rpakgaHCKOM KOLEeKCe;

OTAENIbHbIX HOPM, PEryanpyroWwmnx NCKAYNTENBHO KOMMEpYecKkme (TOproBble) OTHOLWEHWSA, KOTOPbIE BKJIIOYEHLI B
oTAesibHble HOPMaTUBHbIE aKTbl U (M) B rpa>Ka4aHCKUIA KOO EeKC.

B oCHOBe Takmx pelleHnn nexkaT npe)xae BCcero npasoBblie Tpaauummn, obycnoBaeHHbIE NCTOPUYECKUMU
npuyinHamun. Kak n3secTHo, MHOrMe BbICOKOPa3BUTbIE CTPaHbl HE UMEIOT N HUKOr4a He UMeJsin TOProBbliX KOLEKCOB
(AHrnuvsa, Kanaga, Hngepnangbl, WWeenuapnsa v gp.). Kak ykasbiBaeTcs B imtepaTtype, B CLUA n AHramn
HEOLHOKPATHO NpeanpUHNMaNNCh MONbITKU KOANMDULMPOBATL HOPMbI OFOBOPHOIO 1 TOPrOBOro Npasa, Ho
6e3ycnewHo. MHOrme npaBoBebl NoJsaraloT, 4TO N0 Mepe CTUpaHus B obLecTBe COCN0BHbIX FPaHUL, MPOUCXOANN0
CHavana cbnmxeHne, a NOTOM U CINSAHNE HOPM FPa>KAaHCKOro 1 TOProBoro npasa, YTo NMPUBESIO K 0CO3HAHUIO
MbIC/IM 0 HEOBXOAMMOCTIN OTKa3a OT Ayasm3Ma 4YacTHOro npasa. 3apybexkHble y4éHble B KaYeCTBe peLlaloLlero
hakTopa, cnocobCcTByOLWEro CTUPaHMIO FPaHNL, FpaXK4aHCKO-NPaBoOBOro 1 CleLnalbHOro TOpProBoro
perynmpoBaHns, Ha3bliBalOT U3MEHEHNSA B 3KOHOMUYECKON cdepe.

B HacToALWee BpeMs B 3anagHOEBPONENCKNX rocyaapcTBax NPONCXoanT nmbo yHugumnkaumsa rpa>kaaHCKoro u
TOpProeoro npasa, MHB0 yMeHbLUEeHNEe POaM TOProBbIX KOOEKCOB B CUCTEME UCTOYHMKOB TOProBOro npasa. 3T0T
rnpouecc cBnaeTesibCTBYeT O NepeMeLlleHUn rpaHnL, Mexay rpa>kjaHCKM 1 TOProBbIM NPaBoOM U O TEHAEHLUMN K
yCTPaHeHnio gyasn3mMa YaCcTHOro npasa B TPAaAULWOHHOM ero NoHMMaHun (Kak geneHns 4aCcTHOro rnpasa Ha
rpakgaHCcKoe 1 Toproesoe). He BAMAIOT Ha AaHHYIO TEHAEHUNIO N HOBeNLWNe Kogndukaumm 3anagHoeBponencKoro
TOProBoro npasa (HOBLIA TOProBbl Kogekc ®paHunm ot 18 ceHTabpsa 2000 r. n HoBasi pedakuuns ToproBoro
kKogekca AscTtpum oT 2005 r.), MOCKOJIbKY, KaK BEPHO OTMEYaeTCA B OPUAMNYECKON nnTepaType, 3TN Kogndumkaumm
MOJIHOCTbIO COXPAHUIN YaCTHOMPABOBOM XapaKTep U TeCHenwy CybopanHaLNOHHYIO CBA3b C FPaXKAaHCKNM
npaBoM, NMOKa3aB Npu 3TOM CBOW r1y6oKo HaLMOHaIbHO-NPaBOBOW XapaKTep.

BONbLINHCTBO COBPEMEHHbBIX MEKCUKAHCKUX IOPUCTOB, HarMpuMmep, yTBEPXXAAlT, 4TO AyaJiIM3M YacTHOro npasa
cerofHs He UMeeT NnparmMaTU4eCcKoro CMbICsia, U HanpasJsSlOT CBOWN YCUJINA Ha MOUCK ONMTUMaJbHbIX (hOPM
YHUPUKALNN OCHOBHbLIX MHCTUTYTOB MPa>kAaHCKOro n TOProBoro npaea. B 4yacTHOCTK, y4éHble APreHTUHbI,
apryMeHTupysa HeobxoaMMoCTb TakoM YHU(MUKALNK, FOBOPSAT O TOM, 4TO B OTHOLLIEHUM TOProBoro Kogekca
ApreHTuHbl 1889 r. npakTuyeckn nOET npouecc gekogndunKkaumm, NOCKONbKY Ha CEroaHAWHNA eHb OT
Moc/efHero y>xe HA4Yero He ocTtanoch. IHorga B LOKTPMHE NMPUBOAMTCSA MHOE (MO MHEHMIO HEKOTOPLIX aBTOPOB,
NMPOTMBOMON0XKHOE) 060CHOBaHME NpoLiecca CTUPaAHUSA FPaHULL MeXAY rPa>KAaHCKO-NMPaBOBbIM U CreLabHbIM
TOproBbIM perynaunposaHneM. Hanpumep, 6pa3smnbckue npasosedbl 06BbACHAOT ero CywecTBoOBaHMEM TEHAEHUNN K
KOMMepLUManm3aummn rpa>KaaHCKoro rnpaea. NpencraBnaeTcs, 4TO yKa3aHHble TEHAEHUNN He crefyeT
MPOTUBOMNOCTaB/IATb, MOCKOJIbKY KOMMepLanm3aumns rpa>xaHCKoro npaea, B CBOIO o4yepenb, NPUBOAUT K TakOMy



nepepacnpefesieHnio NPaBoBoOro MaTepurana, Npu KOTOPOM Haslmymne ABYX KOANMDUKALIMOHHbLIX aKTOB (TOProBoro u
rpa)4aHCKOro) CTaHOBUTCS Helesiecoobpa3HbIM. B To e BpeMsl HeNlb3s yTBepXXAaTk, YTO NpuUBeAEHHbIN Noaxon
aBnseTca obuwenpuHaTeIM. HanpruMep, 3akoHoaaTesnb Mepy (B oTanymne oT ApreHTuHsbl, bpasunun n MNaparsas),
0TKa3aBLUIUCh OT YHUPUKALMK FPaXKAaHCKOro U TOProBoro KoAekcos, n3bpan 4YaCTUYHYIO KOHCONUAALMIO
rpa<JaHCKOro 1 TOpProBoro rnpaea.

3.MpuU3HaKkn N coaep>xaHne meToaa YaCTHOMPABOBOro peryMpoBaHns

MeTon NpaBoOBOro peryampoBaHns obuwecTBeHHbIX OTHOLEHUNN pacKpbIBaeTCs B HeTbipeX OCHOBHbLIX MPU3HaKax:
XapaKTepe NpaBoOBOro NoJIOXKEHNSA YHaCTHUKOB perynpyembiX OTHOLLIEHUN; 0COBEeHHOCTSAX BO3HUKHOBEHUS
MpPaBOBbIX CBA3EN MeXAy HUMK; cneunduke pa3peLlleHns BOSHNKalOLWMX KOHIMKTOB; 0COBEHHOCTAX Mep
MPUHYANTENbHOr0 BO34ENCTBUSA Ha NpaBoHapywnTenenl.

C y4yeToM 0cobeHHOCTeN YaCTHONPaBOBOIr0 PEryaMpoBaHNa 3TN NPMU3HAKN B FPa>KAaHCKOM MpaBe BbIrNAaaT
cnegyowmm obpasom2:

- 3KOHOMMNYEeCKasa He3aBUCMMOCTb U CAMOCTOATESIbHOCTb YHaCTHUKOB, peryampyeMas rpa>KaaHCKMm npasoMm
OTHOLUEHWI, 3aKPENNAITCA MYTEM MPU3HAHUS UX IOPUANYECKOrO0 PaBEHCTBA, COCTABJISOWEr0 OCHOBHYIO
XapaKTepPUCTMKY MeToha rpa)kgaHcKoro npaesa. KOpnanyeckoe paBeHCTBO O3Ha4YaeT NnLb OTCYTCTBME
MPUHYANTENbHOM BNAaCTN OQHOIr0 y4aCTHMKA YaCTHOMPABOBbLIX OTHOLUEHWIA Hag APYrM, HO BOBCE HE PAaBEHCTBO B
COLEep>XaHNUN KOHKPETHbIX MpaB CTOPOH (HampuMep, B OTHOLLUEHMAX 3aiMa AOJ/KHUK, Kak npasuo, BoobLue He
obnagaeT HUKaKMMM NpaBaMun, NOCKOJIbKY Ha HEM NIEXXUT NunLb 06493aHHOCTb BEPHYTb A0r). CaMOoCTOATE/IbHOCTb
M HE3aBUCUMOCTb YY4ACTHUKOB, Mo obLeMy NpaBuUy NCKAOYAET BO3HUKHOBEHME MeXAy HUMU KaKux-1nbo
MPaBOOTHOLLUEHNN NOMUMO MX COrflacoBaHHoOM, obuien Boan (Mo BOJsIe OAHOMO U3 HUX WK MO YKa3aHUto Kakoro-mbo
opraHa nyb6nuyHon BnacTun). MosToMy Hanbosnee 4acTo BCTpevatoWMMCa (XOTSA, KOHEYHO OTHIOAb He
€0UNHCTBEHHbIM) OCHOBaHMEM BO3HUKHOBEHMSA NpaB U 0683aHHOCTEN y4aCTHUKOB rpakaaHckoro obopoTa fABNaeTcs
nx [oroeop (cornaweHune). PaBeHCTBO y4aCTHUKOB Mpa>kAaHCKO-MPaBOBbIX OTHOLLUEHWA O3Ha4YaeT paBHble
KPUTEPMUN BO3SHUKHOBEHWUS, U3BMEHEHNA U MPeKpaLLeHna CybbeKTUBHbBIX MPpakAaHCKUX NpaB y UX HOCUTeENEeNn
HEe3aBNCKMMO OT MaTepuasbHOro N COLNaNbHOrO HepaBeHCTBa, OPraHN3aLMOHHO-BNACTHOM 3aBUCMMOCTU OPYr OT
Apyra, a Takxe paBHble KpUTEPUU OTBETCTBEHHOCTM 3a FpaKAaHCKMe npaBoHapyLleHus. «CnocobHOCTb nMeTb
rpa>kaaHckue npaBa U HeCTn 0653aHHOCTM (rpakaaHCKaa NPaBOCNOCOBHOCTL) NPM3HAETCA B paBHOM Mepe 3a
BCeMu rpaxgaHamu» (N. 1 ct. 17 FK). «[MpaBa Bcex cOBCTBEHHMKOB 3aLUNLLAIOTCA paBHbIM 0bpa3om» (N.4 cT. 212
K). OT 3TOoM naen Npon3BOAHbI BCE OCTasIbHbIE MPU3HAKN rpa)K4aHCKOro npasa.
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