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Ob6BbACHEHNS CTOPOH N TPETbUX NNL, KaK NMpeaMeT AO0Ka3biBaHUA B FPaXKAaHCKOM M apbuTpakHbIX npoueccax 3
Cnuncok nutepaTtypsbl 11

Ob6BbsiIcCHEHUS CTOPOH U TPEeTbUX JINL, KaK rnpeamMmeT OOoKa3blBaHNA B rpa>XaaHCKOM U ap6VITpa)KHbIX npoueccax

CtaTtba 68 MK P® «O6BbACHEHNSA CTOPOH U TPETLUX NL» HE YPETrYyJIMPOBAHO, B Kako hopMe A0JIKHbI
npeacTaBnAsaTbCa 06BbACHEHMS CTOPOH U TpeTbux AL, He ycTaHOBIEHO 3TO 1 B CT. 55 «[loka3zaTenbctBa». Popma
0b6bsACHeHMN cTopoH onpefeneHa B cT. 35 MK PO «[MpaBa n 0653aHHOCTN CTOPOH, Y4aCTBYIOLLUX B gene»,
COrslacHoO KOTOPOW Nnua, y4acTByoWMmMe B Aesie, UMEOT NpaBo «AaBaTb 00bscHeHNs B ntobol hopme, yCTHOW nnin
MNCbMEHHON.

Tak xe Kak n B MK PO, B AlNK PO chopma 06bACHEHNIN HE YKa3aHa B aHa/IorM4yHom CcT. 64 «[loka3aTenbCTBa». B
oTnunymne ot MK P® B cT. 41 AMNK P® «lpaBa 1 06593aHHOCTN CTOPOH, YHaCTBYIOLLUX B Aiefie» HE yKa3aHo, B Kakow
chopMe CTOpPOHbI NPeACTaBASAT CBOMN 06BACHEHMA. B 3TOM CcTaTbe 3aKpenJieHO NpaBo CTOPOH «AaBaTb 06bACHeHUSN
apbuTtpa)kHoMy cyay». ®PopmMa 06bACHEHUIA CTOPOH onpeaeneHa B CT. 81 AMNK P® «O6bsCHEHMSA NNLL, Y4aCTBYHOLLINX
B [lefie», COrjlacHO KOTOPOW «u1L0, yHacTBYylolee B Aene, npeactasiseT apbutpa>kHoMy cyay CBov obbsACHeHuUS...
B MNCbMEHHON NN YCTHOW hopMe»,

O6BbSACHEHNS CTOPOH SIBNSIOTCSH CAMOCTOSTE/IbHLIM BUAOM 0Ka3aTeNbCTB Hapsaay C MMCbMEHHbLIMA
JOoKa3aTenbCTBaMu. B npouecce pa3brpaTensCcTBa rpaKAaHCKUX N apbuTpakHbIX Aes HepeaKo BO3HMKaeT Bpoae
Obl MPOCTOM Ha NEpPBbLIN B3rna4 BOMPOC: a ABAATCSA 06BbACHEHNSA CTOPOHbLI, MPpeaCcTaB/IEHHbIE B MMCbMEHHON
dopMe, NMMCbMEHHbIM A0Ka3aTeNbCTBOM? OTBET Ha 3TOT BOMNPOC MMEEeT NpakTU4eckoe 3HavYeHne, NoCKOJIbKY Kak B
MK PP, Tak 1 B AlNK P® npeabasnseTca Takoe TpeboBaHMe K AOKa3aTeNbCTBaM, Kak 4ONYCTUMOCTb, @ UMEHHO:
obcToATeNbCTBA AeNa, KOTOPbIE B COOTBETCTBMU C 3aKOHOM [0J1KHbI ObITb MOATBEPXAEHbI ONpeaeneHHbIMN
cpencTBaMun OOKa3biBaHUA, HE MOTYT NOATBEPXAATLCA HUKAKUMN OPYTrMMN OOKa3aTeslbCTBaMu.

HopMaTuBHOe onpepeneHmne nMCbMeHHbIX goKasaTenbCctB faHo B N. 1 cT. 71 MK PO mnn. n. 1, 2 cT. 75 AMNK PO n3
X aHanun3a, ciefyeT 4TOo 3TW onpejesieHns rno CBoen IPULNYeCKON CYLHOCTW MOJIHOCTbIO NAEHTUYHbI.
OnpegeneHne NMCbMEHHbIX AOKa3aTesIbCTB TakXXe UCMOob3yeTCa U B HAY4YHOWN lopuanyeckon nutepatype . U3
BCEX onpeneneHni BeCbMa yaa4HblM HaM nNpeacTaBnsgeTcsa cnegywoulee: «MMMcbMeHHbIMN JOKa3aTeNbCTBaMU
ABJIETCA TO, 4TO COOEPXKUT BYKBbI, 3HAKN, LMGPPLI, TMHAN, N T.N., N3 YEro cyn nosyyaeT ceeneHus ob
obcToaTenbCcTBax, HEO6XOANUMbBIX 418 3aKOHHOI0 1 060CHOBAHHOIO pa3peLeHns gena» .

B oT/iM4mne oT Hay4HOro onpeneneHns 3akoHogaTelbHOe onpeesieHne MMCbMEHHbIX A0Ka3aTebCTB COOAEPXUT He
TONIbKO CaMO ornpeaesieHne, Ho N BKJKOHaeT nepeyunciieHne Toro, 4To ABASeTCA NMMCbMEeHHbIMU AOKa3aTesibCTBaMU.
CnenyetT 06paTuUTb BHUMAHME Ha TO, 4TO B YMCJIE JOKYMEHTOB 1 MaTEPUAOB, NepedYncsieHHbix B CT. 71 MK PO n B
CT. 75 AMNK P®, He yKa3aHbl 06bsACHEHNA B MUCbMEHHOW (hopMe.

Ob6BbACHEHMSA CTOPOH, B TOM YMC/ie U B MMCbMeHHON hopMe, BO3HUKAIOT yXKe B xoae cyaebHoro pasbupatensctea 1
He MOryT BO3HMKATb A0 €ro Ha4vajna, NOCKOJIbKY OTCYTCTBYIOT B 3TOM CJly4ae Kak Lesib, Tak U OCHOBaHUSA 1X
CoCTaBJsieHNs. B oTan4Yme oT HUX pasinyHble JOKYMEHTbI U MaTepuabl, KOTOPblIE MUMEIOT 3HAYeHNe AN AeNla B
cnydae ero Bo3byxgeHus, B nogasnsatowieM 60blLINHCTBE C/lyHaeB CyLLEeCTBYOT A0 Havana cyaebHoro
pa3bnpaTenbCcTBa 1 BHE Kakom-nnbo CBA3M C HUM . Byay4n npeacTaBneHbl CTOPOHOM B KayecTBe 060CHOBaHMSA
CBOEN No3nunmn, oHN NpmnobpeTatoT CTaTyC MNCbMEHHbIX AOKa3aTeNbCTB.

OTHOCMTENbHO MOMEHTa BO3HUKHOBEHUS MNCbMEHHbIX J0Ka3aTeNbCTB CYLWEeCTBYOT pPas/inyHble TOYKN 3pEeHuns.
HekoTopble aBTOpbI MONaratoT, 4TO MMCbMEHHbIE fOKa3aTeNbCTBa BO3HUKAIOT A0 Havana cyaebHoro npouecca . C
3TOW No3Mumen easa I MOXKHO COrnacuTbes. NMncbMeHHble AoKa3aTeNbCTBa MOryT ObiTb MOATOTOBJIEHbI U MOCe
Havana cynebHoro npouecca. Hanpumep, cnpaBka HaJOroBoro opraHa 06 oTCyTCTBUU 3a40JIKEHHOCTM MO ynaaTe
HafloroB MoXeT 6blTb COCTaBsIeHa 3TUM OPraHoOM U NpeacTasB/ieHa CTOPOHOM MO Aeny U nocse Havana cyaebHoro
npouecca. Kak B rpakgaHCKoM, Tak 1 B apbuTpa>KHOM npouecce Takme NMcCbMeHHble A0Ka3aTeNbCTBa, Kak
NPUroBOp MAN peLLeHne cyna, Cay>Kaline 0OCHOBaHMEM A4 NepecMoTpa BCTYNMUBLUNX B 3aKOHHYIO CUy CyaebHbIx
aKTOB MO BHOBb OTKPbIBLWIMMCSA 06CTOATENbCTBAM, MOTYT BO3HUKHYTb Aa)ke Mocsie paCcCMOTPEHUS Aena B
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HaA30pPHOM NHCTaHLUNW.

Ha Haw B3rnag, MMeeTCs U TakKoW NPU3HaK, NO3BOAAOWMA OTANYaTb NMUCbMEHHOe 06bACHEHUE OT MUCbMEHHOI0
[OKa3aTeNbCTBa, KaK OCHOBaHMUSA UX BO3HUKHOBEHUSA. O6bACHEHNE CTOPOHbI NO Aefy ABNSAETCH aKTOM ee
BOJIEN3BABJIEHUS, N MOITOMY €ro Coaep)XaHne oTparkaeT, Kak NpaBuio, Ty CyObEeKTMBHYIO NO3UNLNID CTOPOHHDI,
KOTOpas el BbirogHa A 060CHOBaHMSA CBOMX TpeboBaHW NI BO3Pa>KeHNN OTHOCUTESIbHO MCKOBLIX TpeboBaHUA.
B HMUX MOryT n3naraTbCs CCbIJIKN Ha 06CTOATENLCTBA, NPEeACTaBAsOWMe NMHTEPEC 19 CTOPOHbI, N YManyMBaTbCs
Takne, KOTopble yXyALWatloT ee no3mumio. Hepeiko yTBep)XAeHUS 1 A0BOAbI, coaepxallmecs B 06bACHEHNAX, He
COOTBETCTBYIOT AENCTBUTENBLHOCTU NN ABAAIOTCA HAaAYMaHHbIMU, @ MHOI4A N OTKPOBEHHO NIOXKHbIMU. [ToMMO
3TOro, CTOPOHa MOXET U He NpeacTaBNAaTb 06bsAcHeHMe B cynebHoe pazbupaTtenbcTBo. Tak 6biBaeT, Korga ogHa 13
CTOPOH, KaK MpaBuio OTBETYMK, MPOCTO He ABNsAeTCA B cyaebHoe 3acenaHue.

B oTAn4mne oT NMCbMEHHOro 06bACHEeHNS coaep>KaHne NMCbMEeHHOro AoKa3aTeIbCTBa He 3aBUCUT OT
BOJIEN3BSABJSIEHNSA CTOPOHbI, €ro NpeacTaBuBLLEN, MOCKOJIbKY ABASETCA 06 bEKTNBHbLIM 3aKpernjeHneMm Tex
06CcTOATENLCTB U (haKTOB, B CBA3M C KOTOPbLIMY OHO NOArOTOBMAEHO. CTOPOHA MOXXET MO CBOEMY YCMOTPEHUIO
npeacTaBfATb B cyaebHOM npouecce NMMCbMEHHOE A0Ka3aTebCTBO MM BO34EPXKATbCA OT TaKOBOro, HO OHa He
MO>XeT MO CBOEMY YCMOTPEHUIO U3MEHATb €ro coaep>xaHne, Ja)ke ec/in ero CoCTaBJ/ieHMe OTHOCUMTCS K
KOMMEeTEHLMN CTOPOHBI, - B MPOTUBHOM CJly4ae Takoe A0oKa3aTeNbCTBO ByaeT NoAN0XKHBIM UK
hanbcnpuumMpoBaHHbIM.

O6bACHEHNSA B MNCbMEHHOM hOpMe OTINYAIOTCA OT MMCbMEHHOIO A0Ka3aTeNbCTBa U MO CBOEMY
06a3aTeNbCTBEHHOMY 3Ha4YeHM0. Kak y>Xxe 0TMevasocCb, MMCbMeHHble 06bSACHEHNS NOABAAIOTCA NOC/e Havana
cynebHoro npouecca n cogep>xaT CBeLeHNS 0 (haKTaxX, BOJIEU3bABAEHUSA, CY)KAEHNE O IOPNANYECKON
KBandguKaumm NnpaBooTHOLLIEHWA, MOTUBbI U @apryMeHTbl, BbIFrOAHbIE CTOPOHE, NpeAcTaBuBLIEN 06bACHEeHNS, a
TakXXe 1 opyryo MHPOPMaLUIO, KOTOPYI CTOPOHbI
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