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OnTnManbHO pa3paboTaHHasa cMcTeMa KOJUJIM3NOHHbLIX HOpM, obecnedmnBatowmx Hanbosiee KOPPEKTHLIN BbIBOP
MaKCMMaJibHO KOMMEeTEHTHOIro MaTepunasZibHO-MPaBOBOIro peryjamnpoBaHunA 6pa‘-IHOCGMeI7IHbIX 0THOLU€HVII7I, nveeT
Yype3Bbl4alHO Ba)KHOe 3HaYeHne s 300poBOro PyHKLMOHNPOBaHMS obuiecTsa.

Tak HukorocsaH Ctenna AHOpaHMKOBHA nNpeaiiaraeT aBTOPCKOe MOHMMaHWe npekpalleHns bpaka n
HepencTBuTenbHoCcTn 6paka. Moa npekpaweHneM bpaka cnefyeT NOHMMaTb MHOrOacnekTHOE AABNeHUE,
npeactasnsowee cobon opnanyeckyo npouenypy rocygapCcTBeHHON KOHCTaTauum pakTa npekpaTMBLLNXCSA
6payHbIX OTHOLUIEHWUI NPU OTCYTCTBUM HapyLLEHNN B hopMe, NOPSAAKe N YCNIOBUSAX 3aklodYeHns bpaka.
HepencreuTtenoHocTh 6paka, nocnenoBaBLLas Npu HaAMYMM CEMENHOrO NpaBoHapyLUEeHWa Npu BCTynaeHun B 6pak,
obycnoBsieHa CaHKUMWEN C COOTBETCTBYOLWMMM MOCAEACTBUAMN 189 CTOPOH, BbipaXkatoLmecs B Mepax
OTBETCTBEHHOCTU U 3alLlThI, YHTO NCKJIKO4YaeT NpaBOBOIO Nnpupoay npmsHaHmMA 6paKa He,EI,eI7ICTBVITeJ'IbeIM, KakK
hakTa, He co3patowiero npas 1 o6A3aHHOCTEN.

YCTaHOBNEHA NCTOPUYECKasa NPEeMCTBEHHOCTb CEMENHOro 3akoHogaTenbcTBa Poccum u ctpaH CHI B cdhepe
3aK/Ilo4eHna N npekpawieHns 6paKa C ydaCcTneMm MHOCTpPaHHbIX rpa>KgaH, 06yCJ'IOBJ'IeHHaFI npUHUMMNOM edNHCTBa U
anddepeHunaumn. NMpnHUMN eguHCTBa 00yCNOBNEH OJNTE/IbHBIM NEPUOLOM AENCTBUA OCHOB, COAEPXKALLNXCSH B
ObIBLLUNX ceMenHbIX kKogekcax CCCP. OcHoBaHMAMU AuddepeHumaLmn NpaBoBoOro peryampoBaHns OTHOLLEHNNA,
BO3HMKaIOLWMX NPU 3aKI0YEeHMN 1 NpekpalleHum bpaka € y4acTMeM MHOCTPaHHbIX FpakaaH, ABAsoTCA
0COBEHHOCTU N OT/INYNSA HALMOHAJIbHO-KYIbTYPHbIX (DaKTOPOB, BANSAIOLLNE HA (DOPMUPOBAHNE 3aKOHOL4ATEbHbIX
HOPM, NPU3BaHHbIE PeryampoBaTb Ha3BaHHbIe OTHOLLEHUA.

BbiSiBNE€HO, 4TO Cepbe3HbIM NPensaTCTBMEM ANA 3PPEKTUBHOIO NpuMeHeHus paspaboTaHHON Mmogenu,
HarnpaBJIEHHOW Ha MOJIHOLEHHOE OCYLLECTBJIEHNE OXPaHbl MPaB CynpyroB Mo pOCCUNCKOMY MNpaBy, SBAAETCA
oTcyTcTBMe B M. 3 cTaTbh 15 CK PO Takmnx o6CTOATENbCTB A4 NPpU3HaHMa bpaka HeLeNCTBUTENbHbIM, Kak
COKpbITUE NCUXM4eckon 6oae3Hn, HapKOMaHUN N TOKCMKOMaHUK, TakK Kak nepeduncieHHble 3aboneBaHnsa cCNoCobHbI
MOBANSTb Ha 340pOBbe AOBPOCOBECTHOrO Cyrnpyra, 4To YUWeM/IsieT ero HemaTepuasibHble NpaBa.

Ons apdekTnBHOCTN pa3paboTaHHOM MOLENN NPaBOBOrO pPeryamMpoBaHUsa 3akl04eHns U NpekpalleHns bpaka ¢
y4aCTUEM MHOCTPaHHbIX rpaxkaaH, HeobxoaAnMo ycTpaHeHMe BbISBNEHHONO HeA0CTaTKa HOPMbI cTaTbh 11 CK PO,
KOTOopas coaepXuTt B cebe hakTop KOPPYNLUMOreHHOCTN, B CUJTy TOro, YTO MOXXET NPUBECTU K HEMPAaBOMEPHLIM
AencTemam opraHoB 3AIC, HapyLwwatoLwme yCTaHOBJIEHHbIN NPaBoONoOpPAAoK 1 NpaBa byayuwimx cynpyros, 3a cHeT
Han4ma OTKPbITOro nepeyvyHs obcToATEeNnbCTB ONna cCoKpalleHna nnnm yseanyeHnma Cpoka Co AHA nogaydun 3aaBJieHnd
[0 OHA pernctpauunm bpaka.

YCTaHOB/EHO, YTO B aCneKTe COBEPLUEHCTBOBAHNA MOCTPOEHHOW MOAEIN NPaBOBOro peryampoBaHus
u.enecoo6pa3Hb|M ABNAETCA peuennpoBaTb NnojioXxeHune, npn3HaHHoe 0opeBoOJIIOLUNOHHBIM pOCCI/IIZCKI/IM npasomMm n
OEeNCTBYOLWMMM 3aKOHOAaTeNbCTBaMU APYrMx CTpaH, NpeABapuTenbHOro cornaweHns (npoueaypa noMosiBKN)
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OyAyLNX CynpyroB O 3akato4eHnn 6paka, He NCMOJIHEHE KOTOpoe NoBJieYeT MaTepuralibHY0 OTBETCTBEHHOCTb.

B uensax 3awmnTbl HEMaTepmanbHbIX NPaB U UHTEPeCoB rpaxkaaH Poccuiickon depepaumn, Npu 3aki0YeHUN UMN
6paka C MHOCTPaHHbIMU rpakgaHamu, B pamMmkax pa3paboTaHHoOM Moaenn Aoka3aHa HeobxoAMMOCTb HOPMaTUBHOIMO
3akpenneHnsa obasaTenbHOro 3akayeHns bpayHoro Aorosopa A0 3aKa4veHUs bpaka MMbo B MOMEHT 3aKJ/o4eHus
6paka, 1 BKJIIOYEHNS B €ro cofep)KaHne yC10B1UN, CBA3aHHbIX C HEMMYLLLECTBEHHbIMM NpaBaMn U 0693aHHOCTAMN
Cynpyros. B 4acTHOCTW, pauMoOHasibHbIM ABASETCHA CYy>XKEeHMe rpaHuy, 4enCcTBMS npuHunna ceoboabl cemenHo-
MpaBOBbIX HOPM, U 3a@ CYET 3TOro paclMpeHne cogep)XXxaHnsa HOPM, PErynpyoLmx npasa n MHTeEpPecCsl geTen,
POXOEHHbIX B CEMbSAX, B KOTOPbIX OANH U3 poauTenen ABNaeTCs rpax4aHMHOM MHOCTPAaHHOI o rocygapcTaa.

9. O6Hapy>XeHO HeCOOTBETCTBME MeXAY MoJoXKeHnaMn ctatbn 15 KoHcTutyumm PO n ctatbn 167 CK PO, koTopoe
Bblpa>KaeTCs B TOM, YTO COrJlacHO NEepPBON - yCTaHOBJIEH NPUOPUTET NMPUMEHEHNSA MeXAYHAPOAHbIX HOPM, a
COrnacHoO BTOPOM — yCTaHOBAEH NPMOPUTET NPUMEHEHUA HaLMOHaIbHOrO 3aKOHoAaTeNbCTBa. ITO co3aaeT
rnpoTmeopeyme Mexay HaunoHa bHbIMU N KOJUIU3MOHHBIMU HOPMaMun BBUAY TOro, 4To ctaTbs 167 CK P® umeeT
KOJIJIN3NOHHBIA XapakKTep, TaK Kak He Npu3BaHa pellaTb BOMPOC MO CYLWeCTBY, a TOJIbKO YKa3blBaeT Ha NPaBoOBYIO
CUCTeMy, HOPMbl KOTOPOW NoAnexXaT NPMMEeHEHUI0 A5 pa3peLleHns cnopa.

BbiBoAbl. Takum obpasom, B BMAY TOro, YTO B Ka)AOM rocygapCcTBe pas/inyHblie yCJI0BUA BCTynaeHns bpak, a
[aHHble yCN0BUA YacTo MPOTMBOpeYaT yCToAM, Tpagmumsam n obbl4aemM B BpavyHo-cemMernHon chepe CA0XKUBLLUMMUCS
B APYrMX rocyaapcTBax, YTO BANAET Ha Npu3HaHue 6pakoB AeNCTBUTENbHbLIMW B Pa3fiMy4HbIX FOCYyAapCcTBax,
BO3HMKaeT HeobX04MMOCTb MPUMEHEHNS OFOBOPOK O Ny6/IMYHOM NOpsAAKe B CEMENHbIX MPAaBOOTHOLIEHNAX
OCJI0XKHEHHbIX MHOCTPaHHbLIM 3/1IEMEHTOM, YTO BCeraa siBiseTCA BONPOCOM CMOPHbLIM U Bbi3biIBA€T aKTUBHOE
obcyxaeHune, Kak cpefu y4eHblx, Tak U cpeamn rpaxkaaH. B cBA3uM C BbllWeCcKa3aHHbIM MMeeT BblICOKYIO
AKTYaJIbHOCTb 3aKJ/IlO4EHNE MHOTOCTOPOHHMX, @, eC/In Takon MacwTab byaeT 3aTpyAHUTENEH, TO ABYCTOPOHHMX
MeXXAYHapoAHbIX AOroBOpoB Mexay Poccuinckon ®enepaumnert 1 MHOCTPaHHbIMK FOCyAapcTBaMm, KOTOpbIe
YPEryampytoT Kpyr CNOpHbIX BOMPOCOB B BpavyHo-ceMeliHon ciepe.

B poccuinckom 3akoHogaTenbCTBE NMpeAoCTaBieHbl Pa3/iniyHble BapuaHTbl Bbibopa NpMMEHNMMOro npasa no
BOMpPOCaM 3ak/o4veHnsa 6paka. 3-3a Toro, 4To AaHHblE OTHOLIEHWNS OC/IOXKHEHbI MHOCTPaHHbBIM 3J1IeMEHTOM,
HeobX0ANMMO LOCKOHAsNbHO N3yYaTb MeXAyHapoAHble A0rOBOpPLI, peryaupytowimne 6payvHble OTHOLEHUSA C
WHOCTPaHHbIM y4acTueM. Tak, Hanpumep, TaKUM pernoHasibHbIM 4OroBOPOM sBnAseTcs MuHckas KoHBeHLMS O
nNpaBoBO MOMOLLM U NPABOBbIX OTHOLIEHNAX MO FPaKAaHCKUM, CEMENHbLIM N YrON0BHbLIM feJilaM, B KOTOPOWN CTpaHsbl
CHI pa3pewnnun psj BONPOCOB KaCaeMo CeEMENHbIX NPaBOOTHOWEHWA. ApyruM npuMepomMm aensieTcs «KoHBeHUuns o
cornacum Ha BCcTynneHune B 6pak, 6payHoM Bo3pacTe 1 permctpaumm 6pakos».

MTOMMMO MHOFOCTOPOHHMX cornaweHuin, PO nmeeT Takxe paj MeXxaAyHapoAHbIX 4OrOBOPOB O MPaBOBON MOMOLLM.
O4HaKo MHOrne CTpaHbl He ABAAITCHA yH4aCTHUKAMU MEeXAYHapPOAHbIX AOFOBOPOB 1 COrlalleHnin, Npuaep>XXnBasch
KOHCepBaTMBHbIX B3ris408 6pakocovyeTaHus. 1o HaweMy MHEHWIo, ANa YNpoLWeHns npouenypbl 3ak/io4YeHuns
6paka Heob6xo04MMO PacCNPUTb KPYr CTPaH, C KOTOPbIMU HY>XHO 3aK/I04UTb COrflalleHne no ceMenHbiM
npaBooTHOLWEHNAM. Takxe HeobxoanmMo YyHUDULMPOBaTb HOPMbI B Chepe CeEMENHbIX OT HOLIEHW 1 AN19 3TOro
HY>XHO CO34aTb eAMHbIA AOKYMEHT, KOTOpbIN ByaeT HanpaBseH Ha pa3bAaCHEHNE U MPYMeHeHre cneumanbHo
pa3paboTaHHbIX KOJIIM3NOHHbBIX NPaBU A1 BCEX CYLLECTBYIOLWMX CUCTEM NpaBa UM COBEPLLUEHCTBOBATb
nosoxeHna CeMenHOro Kogekca, pacC4MTaHHbIX Ha perjlaMmeHTauunio OTHOWEHW C y4acTMeM MHOCTPaHHOMo
3NeMeHTa.
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