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BBepeHune

AKTYanbHOCTb UCC/Ie[0BaHNA.

Ba>kHO MOMHUTL: ntobble TpeboBaHUA U3BHE U3MEHNUTb WU N3MEHUTb KOHCTUTYLMIO CTPaHbl HENpPUeEMieMbI.
Mo3ToMy AN HaC eQMHCTBEHHbI BO3MOXKHbIN BbIOOP: BCTaTb Ha YECTHbLIN MyTb NOCTPOEHUA TaKOW CUCTEMBI
npaBonopsaka, KoTopas, C O4HOM CTOPOHbLI, OXBaTbiBasa Obl MPUHATLIE (B TOM 4Yncnie n Poccuen) MexxayHaponHo-
npaBoBble CTaHAapTbl B 061acTy NpaB YenoBeka, U C APYrol CTOPOHLI, 3TOT npouecc byaeT oCyLLecTBAATLCS He
nyTem nx peanmsaumm, a MEXaHNYECKOro NepeHoca B HaluMOHaNbHYIO NPaBOBYIO cUCTeMy. Takoe cluMBaHue u
B3auMHoe oboralleHne HauMoHasbHbIX 1 HaAHALWOHaIbHbIX MPaKTUKM NPaBOBOrO PeryimpoBaHmns B 21 -seke
[OJDKHO OCYLLLeCTBAATLCA NyTEM Anasiora MEXaHU3MOB, KYJbTyp U TpaauLuni.

CmelleHue nam KoMBMHUPOBaHNE HaLMOHaIbHBIX MPaBOBbIX CUCTEM, KaK 04Ha N3 OCHOBHbIX COBPEMEHHbIX
TeHAeHUNN NHTerpaummn, LOJSIXKHO OCHOBbIBATbHCA Ha TWaTesSIbHOM U3Y4YeHNU HaLMOHaIbHOM MPaBoBOW NPakKTUKMK,
Ha TpaAuumax npaBonopsaika U Ha KOHKPETHOM NMOHWUMaHUK IPUCNPYAeHLUUN HaceleHeM JaHHOro rocydapcTBa.
KOHCTUTYLUMOHHaA AOKTPMHa pa3fesieHa rno Bonpocy 0 TOM, criefyeT M Npu3HaBaTb CYLLHOCTb B KayecTBe
He3aBMCMMOWN KOHLUEeNnuun, KoTopas He MoxXeT noanexaTb cbanaHCMPOBAHHOCTN COPa3MEPHOCTU, U BCE
HapyLUleHNa OCHOBHbIX NpaB, KOTOpble He MOryT OblTb OoNpaBAaHbl, MOIYT pacCMaTpMBaTbLCA Kak Hecopa3sMmepHsble,
TO eCTb B TEPMUHAX NPOMNOPLMOHaSIbHOCTU N HEMPOMOPLNOHANIbHOCTMW.

3T pacxogawmecs no3nNLNM OTHOCUTESIbHO COOTHOLIEHUS CYLHOCTN U COpa3MepHOCTY BOMJIOLLEHbI B
OTHOCUTENbHON Teopun 1 abCcontoTHOW Teopurn.

MoHATNE N cofep>xaHne cybbeKTMBHOI0O NpaBa Ha 3aWunTy

Cyb6beKkTNBHOE NPaBo, NPaBo B CyOBLEKTUBHOM CMbIC/IE, NN NPOCTO NPaBo; MH. Y. NpaBa — Npu3HaBaeMoe
npuTsa3aHue cybbekTa Ha Kakoe-nmbo 61aro unm Ha opMy NoBeneHus.

CybbeKTbl rpaXkaaHCKMX NPaBOOTHOLLEHW, OCYLLLECTBJISAS CBOU CyObEeKTHbIe NpaBa, AO/KHbI 06/1afaTh HE TOJIbKO
BO3MOXXHOCTbIO OMpeaeseHHOro NoBeaeHuns, Ho U BO3MOXXHOCTbLIO €ro 3alUThbl: BO3MOXHOCTbIO NpeceyeHns
HapyLLIeHUs CBOUX NpaB, BO3MeLeHNs YObITKOB U T.4,.

XoTs oHO (Cy6beKTUBHOE NMpaBo) U NPOBO3rlalleHo B 3aKoHe, HO He Byay4un obecneyeHo rocynapCTBEHHbIMU
NPaBOOXPAHUTESNIbHLIMY MepaMm, OHO MOXXET BblTb PAaCCYMTaHO Wb Ha LOBPOBOJILHOE YBAXKEHME €ro CO CTOPOHBI
HeynpaBOMOYEHHbIX 4JIeHOB 06LecTBa 1 NpuobpeTaeT B CUJY 3TOFO XapaKTep JiMb MopasibHO obecrneyeHHOoro
npaBea, NOKOALLEroCsa ML Ha CO3HATENbHOCTU Y/1eHOB 06LWecTBa U aBTOpMUTETE roCyAapCTBEHHON BAACTL.
MprBEpKeHLbl OTHOCUTENIbHO TEopWM, OCNapuUBaloT HE3AaBMCUMYIO LLEHHOCTb MOHSATUSA CYLLHOCTW, Aenas BbiBOM,
YTO «FapaHTUS CYLLECTBEHHOr0 AApa He COAEPXUT HUKAKOro AOMOJHUTEsILHOIO KOHTPOIS Hall OrpaHuYeHnem
KOHCTUTYLIMOHHBIX NpaB, MOMUMO TOr0, YTO Y>XX€ COAEPXKUTCA B MPUHLMME COPa3MEPHOCTH.

«Cnyyan oTKasa B npaBax, KOTOpbIE HMKOT 1a He Morau 6bITb onpaBAaHbl», [3] 4eNCTBUTENbHO MOXXHO
Bo06pa3nTb, HO C TAKMM XKe YCMEeXoM X MOXKHO pacCMaTpMBaTb Kak HeECOpa3MepHoe BMeLlaTeNbCTBO.

HanpoTus, NnpuBep>XeHubl abCoIIOTHON TEOPMU OCHOBLIBAOTCS Ha NPeAnoChJIKe, YTO CyThb NpaBa HU NPU Kakunx
obcTosATENbCTBAX HE MOXKET BbITb OFrpaHUYeHa, a 3TO 03HAYAET, YTO OCHOBHbIE MPUYNHbI, KOTOPbIE MO N Bbl
NoTeHLMaIbHO ONpaBAaTh TaKoe BMELLATESIbCTBO, HE CYLLECTBYIOT, MO3TOMY MPUHLMM COPa3MepPHOCTU He
npuMeHsieTcs.

ABConoTHas Teopus pasMYyaeT ABE YaCTM Kaxk[Aoro yHAaMeHTalbHOro npasa: aapo, ABsioLLeecs CYLUIHOCTbIO
3TOro npasa, 1 nepudepuninHyio YacTb PyHAAMEHTaIbHOrO NpaBa. MprBep)XxeHLEeB JAaHHON TEOPUN MOXKHO HANTK B

1. ABakbsH C. A. Tlo/INTUYECKNE OTHOLLUEHUSA U KOHCTUTYLIMOHHOE perymposaHne B COBpeMeHHon Poccuu:
npobsembl 1 NepcnekTuBbl//»XKypHan poccMnckoro npasa», 2016, N 11.


https://stuservis.ru/doklad/201548

2. AHppees, 0. H. MexaHn3M rpakgaHcKo-npaBoBon 3awmnThl / KO. H. AHgpees. - M. : Hopma : NHgpa-M, 2010. -
464 c.

3. barnanm M. B. KoHCTUTyumnoHHOe npaBo Poccuiickon ®epepaumn: y4ebHuk ana sBy3os.— 6-e n3Aa., M3M. 1 gon. —
M.: Hopma, 2017.— 784c

4. bacuH, KO. I'. OCHOBbI Fpa)KAaHCKOro 3aKOHOA4ATENIbCTBA O 3aWmnTe CyObeKTUBHbIX FpakaaHckux npas / HO. T.
BacuH // NMpobnembl NnpyuMmeHeHUa OCHOB FPaXKAaHCKOro 3akoHoAaTeNnbCcTBa 1 OCHOB rpa)KAaHCKOro
cynonpowussoactea Coto3a CCP u coto3HbIX pecnybnuk : c6. maTtepuanoB. - CapaTtos, 1971. - C. 32-37.

5. BasunuH, E. B. OcylwiecTBieHne 1 3awmTa rpaxgaHckmux npas / E. B. BasunuH / PAH ; UH-T rocypapcTBa un
npasa. - M. : Bontepc Knysep, 2009. - 338 c.

6. Bnacosa, A. C. Camo3awimTa B KOpnopaTuBHbIX NpaBooTHoweHusx / A. C. Bnacosa // 'pa>kgaHckoe npaso. -
2016. - Ne 1. - C. 17-20.

7. T'pmnbaHos, B. M. OcyuwiecTBneHne n 3awmTa rpaxgaHckux npas / B. M. N'pubaHos. - M. : CtaTyT, 2001. - 411 c.
8. 'pubaHos., B. M. Mpenensl ocywecTBAEHNS U 3alUNTbI FpaXkaaHcKkmx npas / B. M. F'pubaHoB. - M. : CtaTyT, 2000.
- 105 c.

9.lpnueHrko, E.B., Ennceesa C.B., iBaHoB A.O., KyapswoBa, O.A. HoBennbl 3akoHoAaTeNbCTBa 0 cBoboae
Ny6NYHBIX MEPONPUATUINA: PEXXUM KOHCTUTYLMOHHON CBO60AbI // KOHCTUTYLUMOHHOE U MyHULMNANbHOE NpaBo. -
2018. - Ne 1. - C. 22-31. (B coaBT.; 1,5 n.n.).

10. EcbkunHa, V. A. MexaHn3M npmnobpeTeHns rpaxgaHCcKkux rnpas : aBToped. AUC. ... KaHA. lopua. Hayk / ECbKMHa
MpuHa AnekcaHgpoBHa. - H. Hosropoga, 2015. - 29 c.

11. 3akoH P® o1 07.02.1992 Ne 2300-1 «O 3awwmTe npaB notpebuTenen». - INEKTPOH. TEKCTOBbIE AaH. - PeXxum
pocTtyna: http://www.consultant.ru/document/ cons_doc_LAW_ 305/ (naTta obpaweHunsa: 18.02.2018). - 3arn. ¢
3KpaHa.

12. N6parumoBa, C. B. PerynatnBHasa yHKLMS rpaxkgaHckoro npasa / C. B. bparumoBa // BecTHMK MNepMckoro
yHuBepcuTeTa. lOpmnanyeckne Hayku. - 2016. - Ne 4. - C. 413-417.

13. Nodhdpe, O. C. N3bpaHHble Tpyabl: CoBeTcKkoe rpaxgaHckoe npaso / O. C. Nodge. - CIN6. : Opna. ueHTp
«[Mpecc», 2004. - 40 c.

14. Kapxanes, [I. H. OxpaHuTenbHoe npaBooTHoweHue / [. H. Kopxanes. - M. : CtaTyT, 2009. - 27 C

3Ta YacTb paboThbl BbIJIOXEHA B 03HAKOMUTE/IbHbLIX LIEAX. EC/In Bbl XOTUTE M0J1yYnTb paboTy MoJIHOCTbIO, TO
npunobpeTnTe ee BOCNoJIb30BaBLUNCL (h)OPMOV 3aKa3a Ha CTpaHuLe C roToBovi paboTou:
https://stuservis.ru/doklad/201548



https://stuservis.ru/doklad/201548

