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BBELEHWE

AKTyaNIbHOCTb TeMbl 06ycCrioBaieHa TeM, YTO KOHCTUTYLMOHHbIN cyn P® obnapaeT 3akoHo4aTeNbHO
npenycMaTpuBaeMon BO3MOXKHOCTbIO MPU3HAaTb HEKOHCTUTYLIMOHHBIM KOHKPETHOE MOJIOXKEHNe HOPMATUBHOIO
aKTa, a Tak>Xe (hopMynMpoBaTb MPaBOBble MO3NLNM HOPMATMBHOIO XapakKTepa, MMetoL e MoBbILLEHHY0
Iopnandeckyto cuny. Llenb ocywecTeneHuns geatensHocTn KOHCTUTYLMOHHOro cyaa P® coctouT B obecneveHumn
3alUNTbl OCHOB KOHCTUTYLIMOHHOIO CTPOS, OCHOBHbIX NpaB 1 cBo60 Yenoseka 1 rpaxxgaHuHa, obecneveHune
BEPXOBEHCTBa N NpAMOro aenctemsa KoHcTutyuum PO Ha Bcen Tepputopumn Poccuinckon degepaumn.

CynebHasn BnacTb - 3TO rnybokoe coumanbHO (hn0COCKOE MOHATME, KOTOPOe BKJOYaeT B cebs 6bonbLuoe
Konm4yecTBo hakTopoB. CynebHasa cnctema 310 pe3ybTaT NPOSABAEHUS NN NpUMeHeHnsa cynebHonm Bnactu B
KOHKPETHOM roCcy4apCTBe B YC/0BMAX KOHKPETHbIX NCTOPUYECKUX peannn. HecMoTps Ha To, 4To cynebHas
cuctema Poccuinckon ®epgepaunm 4OCTaTOYHO MOJI04a, OHa y>XKe obpena CBOU XxapaKTepHble YepThl, Yepnas npu
3TOM BOOXHOBEHME OT CBOMX UCTOKOB. lMNMpouecc popMmnpoBaHmsa cyaebHom cnctemol, 6€3yCcioBHO, He 3aBepLUEH,
pa3BuTMe cynebHOM CUCTEMbI NPoAo/IKaeTCa U ByAeT NpoJos/HKaTbCs, KakK B CTOPOHY
CUCTEMATM3aUNN/MNHCTAHLMOHHOCTY TakK U B CTOPOHY pa3BMTUA Ccneumanmsaumnm n keanmdumkaumm. B cesasm c
pasBUTUEM N YCJI0OXKHEHMEM B3aUMOOTHOLIEHNN Mexay cybbekTaMmun npasa, NPOUCXOANT POCT Kak
KOJINYECTBEHHbIN, TaK N KAYE€CTBEHHbIN, OpraHoB cyaebHOM cucTemsbl A5 NOJyHYeHU KBaMPULUNPOBAHHOIO
OTBETa Ha MOCTOSIHHO BO3HMKAlOLLMEe HOBbLIE BOMPOCHl 0bLLecTBa, 4TO, B CBOIO o4epelb, Heobxoanmo ans
heecnocobHoro cyuwecTsoBaHms cynebHom BnacTu, a Kak ciefCcTBME U MPaBOBOro rocyfapcTBaa.

CynebHas cnctema Poccuiickon ®epepaumm cHnTaeTcs cuctemoobpasyioLlen, BKaOYaa cuctemy denepasibHbiX
CyAOB N CUCTeMy Cya0B CyObeKTOB CTpaHbl, MOCTPOEHHbIX COM/TaCHO UX KOMMETEeHLMN N C y4eTOM hefepaibHoro n
AAMUHUCTPATUBHO-TEPPUTOPUAJIBHONO YCTPONCTBA rOCyAapcCTBa C Liefbio OCyLLecTBIeHNs cynebHom BnacTu.
PelleHne cnopoB B cyae O0J/IKHO OTBeYaTb NPUHLMNAM HE3aBMCMMOCTU N BeCnpucTpacTHOCTHU, 4TO, Kak npasuo,
SABNAETCA OOHUM U3 yCoBuUin obecrnevyeHns MHBECTULIMOHHON NpuBJieKaTenbHoCTN Poccnnckon depgepaunmn n
MOBbILWEHNS NPeAnPUHMMATENbCKON akTUBHOCTU. CrefgoBaTeNlbHO, N3y4eHne 0CobeHHOCTEeN COBPEMEHHOM
cynebHom cucTtembl MO3BOINT MOHATL NPUYUHBLI 3TUX HELOCTATKOB U BbISIBUTb MYTU UX NPeofosieHuns.

Mpwn HanucaHnu gUnNaoMHon paboTbl BbIIM PAaCCMOTPEHDBI U MCNOJIb30BaHbl M3BECTHLIE TPYAbl MPaBOBEAOB U
YY€HbIX, @ UMEHHO MOXXHO BbligennTb: MnpoHosa I.U. (nccnenoBaHne n nyyeHme NOHATUA U MPU3HAKOB cyaebHon
BnacTun); HyaHeHko J1.A. (paccMoTpeHne u nccnegoBaHne NpMHUMNOB N pyHKUnn cyaebHom Bnactu); boxxees B.I1.
(aHann3 n n3yyerune enepanbHbiX CynoB); FpnHeHKo A.B. (aHann3 n nccnenoBaHue cynoB cybbekTos
Pepepaumnn); WamcygnHoB WN.Y. (nccnepoBaHmne 1 nsydeHune akTyasbHbIX npobnem cynebHom cuctemsl B
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Poccuinckon ®enepaunm n NnyTn Nx peLlueHns) n gpyrue.

O6BbEeKTOM NMPOBOAMMOrO UCCIEA0BAHNS SBISIETCSH COBOKYMHOCTb 06LECTBEHHbIX OTHOLLIEHWIA, 3aTparMBatoLLnx
BOMPOCHI COBPEMEHHOI0 COCTOSAHMUSA N NEPCNEeKTUB pa3BnTusa cyaebHon cuctemsl PO.

MpeaomMeToM nccnenoBaHUs BbICTYNAOT: BO-NEPBbIX, HOPMbI 3aKoHOAaTeNbCTBa Poccuickon depgepaumn; Bo-
BTOPbIX, Hay4Hble Nyb6aAnKaL MM N0 TEMe UCC/IeoBaHNA; B-TPETbMX, MaTepuasbl MPaBoONPUMEHUTENBHON NPaKTUKN.
Llenbto gunnomHon paboTbl ABNAETCA KOMMJIEKCHbLIA aHa/IN3 COBPEMEHHOIO COCTOAHNA 1 MEePCNEeKTUB pa3BUTUSA
cynebHom cuctembl PO, a Tak)xe nonbiTKa BbipaboTKN NpensioXeHnn No CoBepLLIeHCTBOBaHMIO cyaebHon cucTemsl
Poccuinckon ®enepaunn.

Ons [OCTUKEHMSA MOCTaBAEHHOW Lenn HeobxooMMo pelwnTb cregytowme 3agaqu:

[ BaTb XapaKTEPUCTUKY MOHATUIO U CYLLLHOCTY cyaebHOon BnacTu;

JuccnenoBaTh yHKUUM cyaebHoM BnacTu;

0 packpblTb cyaebHyt CUCTEMY N €€ OCHOBHbIE 3/IeMEHTbI;

[ onpenennTb MecTo cynebHolr BnacTn B CUCTEME BETBEN rocydapCTBEHHOW BNacTu;

JonpenennTb KOHCTUTYLMOHHbIE MPUHLMMbLI OCYLLECTBAEHNA NpaBocyana B Poccuiickon depepaumn;

[ BbISBUTb KOHCTUTYLMOHHbIE FAapaHTUKM ocyLecTBaeHNs cynebHoln BnacTn B Poccuickon ®epgepaumu ;

0 n3yunTb cuctemy degepanbHbiX CyaoB B Poccunckon ®epgepaunu;

[ paccmoTpeTb cyabl cybbekToB Poccuinckon denepaunm;

[ onpenennTb BOEHHbIE CyAbl N X MECTO B pOCCUACKon cyaebHoli cncteme Poccuinckon depgepaunm;

[ paccMoTpeTb MMpoOBbIe Cyabn B Poccninckon ®epepauunm.

MeToabl nccnepgosanHus. Mpu n3y4eHUn JaHHON TeMbl HaMu Bbl1 NCMOMb30BaH NCTOPUYECKUIA MeTog,
CpaBHUTE/NIbHO-MPaBOBON MeTO4, METOA aHaM3a HOPMATUBHbBIX NCTOYHMKOB, y4ebHOM 1 cneunansHom
nutepaTypbl.

KpaTkas xapakTepucTuka cneunansHom nnTepaTypbl Mo Teme. MNMpn HanucaHum faHHonm paboTel HaMuy Bbina
ncnosib3oBaHa pa3HoobpasHasa nnTepaTypa. 3TO U HOPMATMBHbIE NPaBOBbIE aKThbl, U y4ebHUKU, N y4ebHble
nocobus, n npakTuyeckme nocobma. Cpegn y4ebHUKOB 1 y4ebHbIX MOCOBUIN MOXXHO BblAENNTb
«MpaBooOXpaHUTeNbHbIE OpraHbl» Nof obwen pegakunen npod. N.@. NyueHko, «KOHCTUTYLIMOHHOE NpaBo
Poccuinckon ®epepaunmn» nop pedakumen M.B. barnan. YTo KacaeTcss HOPMaTUBHbIX MPaBOBbIX aKTOB, MOXKHO
Ha3BaTb cleayouwme: PegepasbHbIl KOHCTUTYLMOHHLINA 3aKOoH «O cyaebHon cucteme Poccuiickon ®epgepaummn» oT
31.12.1996, 3akoH P® «O cTaTyce cynen B Poccunckonm degepaumm» ot 26 noHa 1992 r., GepnepasnbHbin
KOHCTUTYLMOHHBIN 3akoH «O KoHcTuTyumoHHoMm Cype Poccuinckonm ®egepaummn» ot 21.07.1994 r., a Takxe
KoHcTuTyuma Poccnnckonm ®epepaumm 1993 r.

CtpykTypa paboTbl. PaboTa cocTONT 13 BBeAEHMNS, TPeX raB, 3akI04YeHNs, CINCKa NCMNOJIb30BaHHbIX MCTOYHNKOB
W MPUIOXKEHWUA.

rNABA 1. MOHATUE, CYLLIHOCTb W 3NIEMEHTbBI CYOEBHOW BNACTHA

1.1. NMoHATKe n cywHoCTb cynebHon BnacTum

B cooTBeTCTBUM C Y. 2 CT. 118 KoHCTUTYUUK PO cynebHas BNacTb OCYLLECTBASETCA NOCPeaCcTBOM
KOHCTUTYLMOHHOI 0, Fpa)K4aHCKOro, agMUHUCTPATUBHOIO 1 YroJI0BHOrO Cy40Npomn3BoaCcTBa. B passutue
HacToALero nonoxeHnsa ®epgepasibHbIl KOHCTUTYLMOHHBIN 3aKOH OT 31 gekabps 1996 r. Ne 1-®K3 «O cygnebHon
cucteme PO» yctaHoBWI, 4TO cyaebHasn BnacTb B Poccminckon denepaunm ocyLLLecTBASETCA TOJIbKO Cy4aMun B nvue
Cy4en N npuBiieKaeMblX B YCTAHOB/IEHHOM 3aKOHOM MOPSAKe K OCYLLECTBJIEHMIO NPaBOCYANA MPUCSIKHbBIX U
apbuTpaxkHbix 3acegaTtenen (cT. 1) .

B onpepeneHumn cywHocTn cyaebHom BNacTu Ba)KHOE 3HaYeHne nMeeT ee noHaTue. OTevyecTBEHHasa LOpuanyeckas
HaykKa He faeT 04HO3HA4YHOro NoHATUS cygebHonm BnacTu. B cBA3m ¢ aTuM npoceccop M. H. MapyeHKo 3amevaeT:
«AHann3 cneymanbHbIX HAYYHbIX UCTOYHMKOB, MOCBALLEHHbLIX PacCMOTpeHuio npobnem cynebHom BnacTu,
MoKasblBaeT, 4TO B OOHUX CJlydasiX ee onpenesnstoT B OCHOBHOM NMyTeM NMepeyvncsieHns CBOMCTBEHHbIX el (hyHKLUN
N Ha3Ha4YeHwus.

B npyrux cnyyaax cynebHas BnacTb onpenenseTcs CKBO3b Mpu3My HOpM M MPUHLMMNOB eé opraHm3aumnum un
neatenbHoOCTN. B HekoTopbix paboTax cynebHas BNacTb pacCMaTpUBaeTCs B BUAE «CaMOCTOATENbHOro Ny6an4Ho-
npaBoBoro obpasoBaHUsA> .

Pa3zBunBas B3rnsabl Ha NOHATUE U CYLWHOCTb cyaebHom BnacTu, npodeccop J1. A. BockobnToBa npegnaraeT Tpu
nogxona B ux obosHavyeHnn. «Bo-nepBbix, cyaebHasa BnacTb ABAAETCA B HalleM NOHUMAaHUM Pa3HOBUAHOCTbIO
BNACTW, CefoBaTesIbHO, e/ NPUCYLLM 0bLLMe XapaKTePUCTUKN U YepThl, onpeaensiolme CyLHOCTb BacTH Kak
TakoBOW. Bo-BTOpbIX, cyaebHas BNacTb aHaNIM3NPYeTCa B KOHTEKCTE Teopun pa3feneHnsa Bnacten n AoKHa
COOTBETCTBEHHO pacCMaTpUBaTbLCA Kak 0Ha U3 BETBEWN rocy[apCTBEHHON BacTw.

Mpu3Hak rocyapCTBEHHOCTW NpejonpenenseT BTOPYIO NOJIOBUHY ee XxapaKTepucTukn. M, HakoHew, B-TpeTbuX,



cyaebHas BnacTb KhaccnudumumpyeTcs MMEHHO Kak cyaebHas, 4To OT/in4aeT ee OT MHbIX pa3HOBUAHOCTEN
rocyfapCTBEHHON BNacTu»2 . NprBedeHHble B3rNs4bl MOKa3blBAlOT - MOHATUE cynebHOM B1lacTu 06yC/ioBIeHO TeM,
Ha 4TO aKLEHTUPyeTCa Npu 3TOM BHMMaHMe. BblllensnoxxeHHoe No3BoseT AaTb NOHATUE cyaebHom BnacTm noa
pa3/INYHbIM YIrIOM 3pEHUA UCXOAS U3 LLeSIeBOro Ha3HauYeHMs 3TOro ABJIeHMUS.

PaccmaTpuBas cynebHyto BNacTb B Ka4eCTBe Pa3HOBUAHOCTU COLIMAJIbHON BAIAaCTU, €€ MOXKHO onpeaennTb Kak
cnocob ynpasieHns counanbHbIMK MpoLeccaMun, B paMKax peaansaumnm KOTOporo NpoNCXoAnT CcornacoBaHume
COBMeCTHOM AeATeNbHOCTY obwecTBa U rocyaapcTBa Ha OCHOBE YCTAaHOBJ/IEHHOIO KOHCTUTYLMOHHOI O
npasonopsaaka. Takoe corsiacoBaHue NposiBASeTCs Yepes NogymMHeHne NHANBUAO0B, UX FPYMM, rocyAapCTBEHHbIX
opraHos ob6s3aTeNIbHbIM A1 UCMOJIHEHUS peLleHnn opraHoB cyaebHon BnacTu, NPUHATBIX B COOTBETCTBUN C
yCTaHOBJIEHHbIMN HOPMaMn MaTepuranbHOro 1 npoLeccyasbHOro npasa.

30ecb HeobxoamMmMo 06paTUTb BHMUMaHME Ha YeTbipe acrnekTa.

Bo-nepBbix, cynebHas BnacTb A0JKHA O6bITb MO OTHOLWEHMIO K APYTUM yHaCTHUKAM BJlacTe-0THOLLEHUN
HE3aBNCUMbIM CYOBEKTOM, OJINLLETBOPEHNEM KOTOPOIr0 BLICTYMAET Cy[ - CyAbsA, COCTaB CyAen, a TakxXe
npuBieKaemMble B YCTAHOB/IEHHOM 3aKOHOM MOPSAAKe K OCYLLEeCTBAEHNIO NPaBOCYANSA MPUCSIKHbIE U apbuTparkHble
3acepnaTenn. HesaBucumocTb cynebHom BNacTu ABASETCA Ka4eCTBOM, XapaKTepusyloLnM ee Kak cybbekTa BnacTu,
Yy KOTOPOro OTCYTCTBYIOT KOPbICTHbIE MHTEPECh! U NMoJINTUYECKe CMMnaTun. 3To, B CBOIO 04epelb, Mo3BosSeT
opraHam cygebHon BnacTu BbICTyNaTb B KayeCTBe rapaHTa 3aKOHHOCTU 1 CNpaBeannBoCTM B obuiecTse.
Bo-BTOpbIX, 06bekTaMy cynebHOoi BNacTn ABAAIOTCS MHAVWBUAbLI U FPYNMbl IIOAEN, OPUANYECKME NuLa,
rocynapcCTBO, €ro opraHbl U NX AOJKHOCTHbIE nnua. O6bbekTaMn cynebHom BnacTu, B cuiy eé cneunduku,
BbICTYNalT U CaMUn CyAbW. DTO HAXOAUT Bblpa>KeHne B BO3MOXKHOCTU 06>kanoBaHMS NPUHATBLIX CyAben cyaebHbIX
AKTOB B BbILLECTOALLYIO MHCTAHLUMIO AN MPOBEPKU UX 3aKOHHOCTM 1 060CHOBaHHOCTU. MpoBepKa BhILLECTOALLMNM
CyAOM 3aKOHHOCTW 1 060CHOBaAHHOCTU MPUHATOr0 peLleHns HU B KOeM Crlydae He NoApbiBaeT npuHumMn
HEe3aBUCUMMOCTIN cyaei, a BbiICTynaeT 3PMPEKTUBHbIM UHCTPYMEHTOM YKpenJeHNs 3aKOHHOCTY U NpaBonopsaakKa,
hopMUpPOBaHNA €4MHOIr0 NOHUMAaHUA NPaBOBbLIX HOPM.

B-TpeTbux, cogep>xaHve cyaebHon BlacTu Bbipa>kaeTcs B NPUHATUM o0bs3aTeNbHbIX 415 NCMOJIHEHNSA
y4YaCTHUKaMM Cropa peLleHnin, MPUHATBIX C Y4eTOM «OYKBbI 1 flyXa 3aKOHOB».

B-yeTBepTbIX, MeTOAOM cyaebHON BNacTu ABASETCA NPUHYXXAEHNE, KOTOPOE Bbipa>kaeTcsa B CNocobHOCTH
cybbekTa BNacTV NPUHY>XAaTb 006BbEKT BACTU K UCMOJIHEHMIO MPUHATONO peLleHns. Peannsysa NnpuHyXaeHue K
ydYacTHMKaM Crnopa, opraHbl cyaebHom BnacTu o4HOBPEMEHHO (POPMUPYIOT Y MHAMBUAA 1 0bLLecTBa B LEsIoM
noHMMaHue HeobxoaMMOCTM NOBEAEHUSA, COOTBETCTBYIOLWEro NpeAnmMcaHsaM NpaBoBbIX HOPM.

B 3aKOHOZATENbCTBE HE 3aKPeneHo onpeaesneHne NoHATNSA «cyaebHas BnacTb». B lopnanyeckon Hayke
CJIOXKUNCH Pa3J/INYHble TOYKW 3peHNS Y4eHbIX OTHOCUTE/IbHO onpefeneHns 3Toro heHoMeHa. 3To obbsAcHAeTCS
TeM, 4To cynebHas BNacTb - MHOrOaCcneKTHasa U LWNPOKaa A4 NOHUMaHMS KaTeropus. Kpome npaBoBOro
3Ha4YeHUs, OHa UMeeT Takxke unnocodckoe n counanbHoe. Mo MHeHuto H. A. KonokonoBsa, «cynebHas BnacTb - 3TO
ocobble 0bLLecTBEHHbIE OTHOLWEHNS, BO3HUKHOBEHME N CyLLLeCTBOBaHME KOTOPbIX 06yC10BAE€HO CNOCOBHOCTbLIO
coumnyma npm HeobxoAMMOCTUN reHepMpoBaTb MEXaHU3M pa3peLlleHns KOH(PJIMKTOB Ha OCHOBE HOPM MpaBga,
obecneynBaeMbll MOLLbIO FOCYAapCTBa» .

Mpodeccop K. ®. N'yueHKo cymTaeT, 4To «cyaebHasa BAacTb - posib, HO HE aKTep, 3TO NMOJIHOMOYMSA, PYHKUNSA, HO HE
€e NCMoNHuTEeNb. To ecTb cynebHon BnacTblo cnefyeT cYnTaTb He CYA, He cyAen..., @ NpefoCTaB/IEHHbIE UM
MOJIHOMOYMA (BO3MOXHOCTWN) BIACTHOIO (pacnopsagnTenbHOr0) XxapakTepa».
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