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BBEOEHWE

KpeaonTHblIe OTHOLLEHMS BbICTYMNalT BaXXHOW COCTaBAAOLLLEN BCEro MMyLLLeCTBEHHOro obopoTa. Kpeant MoxeT
OKa3blBaTb 3HEPrnYyHOe BO3AENCTBME KaK Ha 06bEM 1 CTPYKTYpPY AEHEXHOM MacChl, Tak U Ha NJaTeXxHbIn obopoT
N CKOPOCTb oBpalleHns AeHexHbIX cpeacTB. Tonbko 6narogapsa KpeanTy ocyliecTsaseTcs 6onee gUHaMNYHbIN
npouecc Kanutanusaumm Bcen npubslnn, a, Takum obpa3om, N KOHLEHTpPaLUMN NPON3BOACTBA.

C chopMupoBaHMEM NPON3BOACTBA MOABUINCE ONEpPaLUmM MO KPAaTKOCPOYHOMY KpeaAnTOBaHUKO MPOVU3BOLACTBEHHOIO
UMKSa: 3TO ccyabl Ha nonosiHeHne ob6opoTHOro KanmTana, obpasoBaHMe 3aNacoB CbiPbS U Y)Ke FOTOBbIX U3AEeNNiA,
BbiNNaTy 3apaboTHOM NnaTbl. KpeaAnTHOE NMpaBoOTHOLWEHNE HOCUT OFPOMHOE 3HAYeHWE ANA CTaHOBJIEHUS
HEKOTOPbLIN OTpacien N permoHoB, B yaydweHnn sopeKTUBHOCTM NPON3BOACTBA, @ Takxxe B (hopMnpoBaHUN 1
NCMNOJIb30BaHNN OOXOA0B U Npnbbinn. KpegnT ocyLlecTBASET CTUMYIMPYOLLEE pa3BUTUE NPON3BOACTBEHHbLIX CUJT,
yJlyylwaeT CTaHOBJIEHME UCTOYHMKOB KanuTana Ans pacluMpeHmns BOCNpPOn3BoACTBa. [0CyjapCcTBO MOXKET
BOCMOJ/Ib30BaTbCA KPeAUTOM ANA CTUMYNMPOBAHNA KanuTalibHbIX BJIOXKEHUN, XXUNLLHOIO CTPOUTENBLCTBA, a TakxXe
3KCrnopTa ToBapoB. be3 KpeanTa Henb3a obecnevynTb 3ekTUBHOE hopMUpPOBaAHME NMPEanpPUAaTUA Masoro n
cpenHero busHeca, BHegpeHME NPOAYKTMBHbIX BUAOB NPON3BOACTB U Npoyee. HapobHOCTbL monyyeHnsa KpeauTa
MOXKeT NMOSABUTBLCA N Y PU3NYECKNX NL, A5 YOOBAETBOPEHUS NX JINYHBIX, CEMENHbIX, AOMALIHUX N APYTrnX
noTpebHoCTEN, KOTOPblE HE CBA3aHbl C BbINMOJIHEHMEM NPELNPUHNMATENLCKON AEATENIbHOCTN.

3akoHopaTeNb, NPMHMMas HOPMAaTUBHO-NMPABOBbLIE aKThl, KOTOPbIE HafnpaBJ/ieHbl Ha perjamMeHTUpPoBaHme
KpPeAUTHbIX MPAaBOOTHOLLEHWUIA, LLEN MO NyTn popMUPOBaAHNS NOJIOXKEHUI, KOTOPbIE OTBEYaNn chopMUpoBaBLLEnCS
CUTYaLWMN B SKOHOMUYECKo 061acTun xn3Hm obuwectea. OgHako nofobHbIN NyTh He BCerga cnocobcrryeTt
NMKBMAaUnmM Konamsnim n npobenos, NOABASIOWMNXCS B 3aKOHOAATEbCTBE.

Ha cerogHsAWHWA AeHb NPUOPUTET B NPAaBOBOM perjiaMeHTUPOBaHUN OTHOLIEHUA NO KPeaAUTHOMY AOr0BOpPY
npefocTaBJ/ieH rpa)KgaHCKOMY 3aKOHOA4aTeNIbCTBY, B COCTaB KOTOPOro BXOAAT parkAaHCKNN Kogekc PO un
MPUHATbIE HA8 OCHOBaHWK ero gpyrue egepasbHble 3aKOHbI.

AKTya/IbHOCTb TeMbl 06ycnaBaMBaeTCa TEM, YTO Npoun3oLwefLlune 3a nocsiegHne gecaTnneTms npeobpasoBaHus
06LLLEeCTBEHHO-MOINTUYECKON, IKOHOMNYECKOWN XXN3HN POCCUNCKOro obuiecTBa, noTpeboBasLimne pehopMnUpoBaHuns
MpPaBoOBOW CUCTEMbI, MOCJY>XUJIN TOJTHKOM AJ1si NEPeCcMoTpa CYTU N 3HAYMMOCTUN MHOMMX IrpakAaHCKO-NpaBoOBbIX
WHCTUTYTOB, B TOM YUCJIE U UHCTUTYTa KpeauTHoro gorosopa. NotpebHocTb NnepecmMoTpa npobsiemMm NHCTUTYTa
KpeaouTHOro 4oroBopa B COOTBETCTBUM C NOTPEBHOCTAMM pbiHKa, 060CTpsSeT BHUMaHNE K aHHOW TeMaTuKe, T.K.
HECOBEPLLUEHCTBO 3aKOHa, Ha NPaKTUKE NPMBOAUT K YBEJIMYEHUIO YNCA NPOTUBOPEUMBLIX CyAeOHbIX
pa3bupaTenscTB N HeobxoaMMoCTN pa3paboTKN [ONOHUTENIbHLIX KOMMEHTapUeB, TOJIKOBAaHNN N peKoOMeHAaLuuni
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cynebHbiMn opraHamu.

Llens gnunnaomHon paboTkl - MPOBECTU aHa N3 KPeauUTHOro AOroBOpa, BbISIBUTb €ro 0COBEHHOCTU B POCCUIACKOM 1
3apybe)XHOM rpakaaHCKOM npase.

3apauu:

. 3y4nTb npaBoByto Npupoay KpeanTHOro AOroBopa B rpa>KaHCKO NpaBoOBOM acnekTe.

. ccnepoBaTb cogep>XaHne N CyLLeCTBEHHbIE YC/IOBUSA 3aK/OYEHNS KpegUTHOro 4orosopa.

. PackpbITb 0CO6EHHOCTU 3aKIlOYEHME KPeaUTHOro AOroBopa Mo 3aKOHOAATeNbCTBY 3apybeXxHbIX CTpaH.

. I3yunTb npaBoBoe perynnpoBaHne obsa3aTeNbHbIX pe3epBOB KPEAUTHON OpraHmn3aumnun.

. BbIsBUTb BUAbLI KpeAUTHOr0 4OroBOpa.

. O603HaYMTb 0COBEHHOCTM 3aKNOYEHUA NOTPEONTENBCKOr0 KPpeauTHOro 4oroBopa.

Ob6beKTOM nccnenoBaHus SABAAIOTCHA 06LLEeCTBEHHbIE OTHOLWEHUSA B Chepe rpa>kAaHCKO-MPaBoOBOro perynpoBaHms
KpeaouTHOro gorosopa.

S Ul WN R

MpeomMeToOM nccnenoBaHUs, BbICTYNalT HOPMbl POCCUNCKOrO 3aKOHO4aTeIbCTBa, peryanpyowme KpegnTHbI
O0roBop.

TeopeTnyecKyto 0CHOBY OaHHOI0 UCC/IeA0BaHNA COCTaBuUAM Tpyabl cnegyowmnx ydyenoix: O.U. Menep, K.M.
Mo6benoHocues, I'.®. LepweHeBny, B coBeTcknin nepunopg 0.C. Nodde, HO.K. ToncTon, B HoBoe Bpemsi E.A. CyxaHoB,
A.lN. Ceprees, MN.B. KpaweHnHHukos, C.A. XoxnoB, M.W. BparnHcknn, B.B. BUTPAHCKUIA 1 gpyrve He MeHee BUAHbIe
npencTaBUTENN HAayKW.

HopmaTumsHyio 6a3y nccaenoBaHma COCTaBWII0 B MEPBYIO o4epedb AeNCTBYOLWEee 3aKOHOAaTeNbCTBO POCCUMIACKON
depepauynn, a uMeHHo: KoHcTuTyumsa Poccuinckon ®enepauunu, 'pa>kgaHCKMn koaekc Poccunckon depepaunm,
pa>kgaHCKMin NpoueccyanbHbIn Kogekc Poccuinckon degepaumn, U UHbIE HOPMATUBHO-NPABOBLIE aKThl,
cofeprKalline HOpMbl 0 KpeauTHOM LOroBOpe.

MpakTnyeckas 3Ha4YMMOCTb AUMJIOMHOM PaboThbl 3aKl04aeTCA B BOSMOXKHOM UCMO/b30BaHUN MaTepManos B
y4ebHOM npouecce, B MpaBoONpUMEHNTENbHON NMpakTuKe.

MeTo[0N0rnyYeckyo 0OCHOBY NCCEA0BaHNSA COCTaBUAN ANAaNeKTUYeCKNN, CACTEMHbIA U NCTOPUKO-NPaBOBOM
MeTOoAbl MO3HAHUA FPaXKAAaHCKOr0 3aKOHO4AaTEeNIbCTBA, @ TakXXe MPakTUKN NpUMeHeHNsa 40orosopa 3amma.
CTpyKTypHO paboTa COCTOUT U3 BBeAEHNS, OCHOBHOM 4YacTK, 3aKJI0YEHUS, CMNUCKA MCMOJIb30BaHHbIX NCTOYHMKOB.

NTABA 1 NMPABOBOE PETYJINPOBAHUE KPEOWUTHOIO OO OBOPA
1.1 NMpaBoBas Npupoaa KPeguTHOro A0rosopa B rpa)kAaHCKO NpaBoBOM acnekTe

OAHUM U3 rnaBHENLWNX yCnoBmin 3pheKTUBHOM NpeanpuHNMaTENbCKON AeATEeNbHOCTUN ABASETCA BO3MOXXHOCTb
CBOEBPEMEHHOI0 NOJIyHYEHUS PUONYECKUMIN TNLAMN U UHANBUAYANbHBIMX NpegnpuHnMaTenaMmn 6aHKOBCKOro
KpeanTa. HagobHOCTb AOMNOAHUTENBHOrO NpUBeYeHNs PNHAHCOB CBA3a@aHa C BO3MOXXHOCTbIO MOKPLITUSA TEKYLLNX
3aTpaT U 4OAr0CPOYHbIX KannTasibHbIX BAOXKEHU NPeanpusaTnin B NpOn3BOACTBO, CTPOUTENBCTBO M UHbIE OTPac/n
X0358nCcTBa. TpebyloTcs KpeanTbl 1 rpa>kaaHaM, 4TO CBA3aHO C MOKYMNKON (PU3NYECKUMN TNLLAMN JOPOroCTOALLMX
TOBapOB, aBTOTPAHCMOPTHbIX CPEACTB, @ TakXe HeABMXMMOCTN. Pu3nyeckme nmua B OTAEbHbIX CyYasax
rMoJly4yatoT KpeanTbl N Ha CPaBHUTENbHO HeboblUMe AeHEeXHble CYyMMbl. Ha cerogHsAWHNN AeHb Nosyyunna
aKTYyaJIbHOCTb MPaKTUKa MUKPOKPEONTOBaAHNSA, KOrga KOMNaHUa KpeanTyeT Ha 04eHb KOPOTKUIM CPOK, HO NMoj,
6onbLlve NpoueHTbl. NaBHbIMU NCTOYHUKaMM (PUHAHCOBbLIX CPeACTB, KOTOPbIE BblAalOTCA B Ka4eCcTBe KpeAUTOoB Ha
CerofHsAWHNN AeHb, BbICTyNatoT obpa3oBaHHble A5t NoA06HbIX Lenen onpenesieHHble GPUHAHCOBO-KPEONTHbIE
yypexneHus - 6aHku 1 gpyrve KpeaunTHble opraHusaumm.

Hanunyne ycTonymBom KpeanTHO-6aHKOBCKOW CUCTEMbI BbICTYNaeT OAHMM N3 Ba)KHbIX YCJI0BUIA hOpMUPOBaHUS
PbIHOYHOM SKOHOMUKN. KpeanTHble OTHOLLEHUS, KOTopble CNoCObHbI ChOpMMPOBaTL SIKOHOMUYECKUI POCT, KakK
6aHKOB, Tak U NX KJINEHTOB, HE MOryT MNJIaHOMepHO pa3BuBaTbCA 6e3 onpeneneHHon pugnyeckon 6asbl.
OTHOLWeHNsA KnneHTa u 6aHkKa Npu Nosly4eHUnN PUHaHCOBbLIX CPEeACTB Peri1aMeHTUPYTCA YCI0BUSMU KPEOUTHOIO
[0roBopa, KOTOPbIN MOXXHO pacCMaTPMBaTb KaK raBHbIA MHCTPYMEHT A4 UX CKOPENLLEero nosy4yeHus.
HeobxoanMo ykasaTb, 4TO B 6aHKOBCKOM MpPaKTUKe BCTpeYaeTca Ana o603HavYeHns CpeacTB, KOTOpbIe Noay4atTcs
3aeMLUNKOM MO KPpeguTHOMY O0roBOpY, Kak TEPMUH «KPeOUT», TaK U MOHATUE «CCyaa», KOTopble yrnoTpebnstoTcs
KaK CMHOHMMbI. OTCloga caMu onepaunm no Bblgadvye u NoralleHnio KpeanTta MOXXHO Ha3BaTb U KPeAUTHbIMU, U
ccyaHbiMu. MopobHoe cnoBoynoTpebneHne BbICTYNaeT UCTOPUYECKM CHOPMUPOBABLLUNMCS N UCMOJb3YyeTCs Mo
Tpaauuun. OTco4a NOHATME «40roBop 6aHKOBCKOW CCyAbl» HE FOBOPUT O TOM, 4TO KPEAUTHbLIN LOr0OBOP MOXXHO
paccMaTpuBaTb Kak OAHY U3 pa3HOBMAHOCTeN aorosopa 6e3s8o3mMe3nHOro nosab3oBaHmsa (cT. 689 MK PO), oT
KOTOPOro OH OT/IMYAETCA Kak Mo Lenun, Tak U rno Coaep XaHuto.



Bblgava v nonyvyeHne KpeguToB NMPOBOLIMPYET NosiBieHNE ornpefesieHHbIX MPaBoOTHOLWEHNIN, KOTopble HeobxognumMo
paccMaTpuBaTb B LUMPOKOM N Yy3KOM CMbicsie. Mo KpeanTHbIMU MPaBOOTHOLWEHNAMN B LUMPOKOM CMbIC/e
HeobxoAMMO NOHMMaTb BCE OPUANYECKME OTHOLLEHWS, KOTOPbIE BO3HUKAIOT NpY NpefocTaBsieHnm (a Takxe
rnepepaye, NCNOJIb30BaHNM N BO3BpaTe) PUHAHCOBLIX CPEeACTB MO0 NHbIX BELLEN, KOTOPbIe ONpeaensanTcs
POAOBLIMU MPU3HAKaMU, Ha YCNIOBUSAX X abcontoTHOro Bo3spaTa. Mo KpeAnTHBIMU OTHOLLEHNSAMUN B Y3KOM
CMbIC/e cefyeT NoHMMaTb OTHOLLEHMS, KOTOpble OXBaTbiBaloTCs Hanbonee NpurogHom Ana aHHOMo
obcToAaTenLcTBa hOPMON KpeaMTHOro gorosopa. Ho Heo6xoaMMO NPUHMMATbL BO BHUMaHWE, YTO KPpeauTHbIe
OTHOLLEHUSA He BCerga MoryT CcKiaAbiBaTbCcs Ha 6a3e forosopa 3aliMa B YNCTOM BuAe. B pa3nnyHbix chepax KMU3HU
OHW MOryT BKJII04aTbCS B Ka4eCcTBe 3/IeMeHTa B CaMble pa3J/inyHble A0roBopbl (K NpuMepy, Kynas-npogaka B
KpeauT).

OnpepeneHne KpegUTHOro aoroeopa Haxoamtcsa B n. 1 cT. 819 NpaxkaaHckoro kogekca PP (ganee MK PP): no
HeMy 6aHK nnbo apyras KpeguTHasa opraHmlauns (kpeautop) 6bepeT Ha cebs 0653aHHOCTbL NPEenOCTaBUTb
onpepesieHHbIe AeHeXXHble cpefcTBa (KpeanuT) 3aeMLLnKY B pa3Mepe 1 Ha YCJ10BUAX, NpefyCMOTPEHHbIX
OOroBOPOM, a 3aeMLUNK AOJIKEH BEPHYTb MOJIYHEHHYIO OEHEXKHYIO CYMMY N KOMMEHCUPOBaTb MPOLLEHTLI Ha Hee.
KpeaunTHbIN [OroBOP MOXHO OTHECTU K YMCJy aJleaTOPHbIX (PUCKOBLIX).

KpeauTHbIN [OroBop MMeeT ABYCTOPOHHE 0653bIBalOLLNIA XapaKTep N BbICTyNaeT KOHCEHCYalbHbIM, TaK Kak
MpPaBoOMO4YMA Y CTOPOH MOSABAAIOTCA C MOMEHTa 3aKJ/Ilo4eHna gOorosopa.

KpeAuTHbI [OroBop BLICTYMNAET BCErga Bo3MesaHbIM. Ha NpakTUKe MOXXHO BCTPETUTb peksaMHble 06bSABIEHNSA O
npepocTaBsieHnM 6eCcnpoLeHTHOro KpeauTa, YTo ABASETCA opManYeckn He BepHbIM. naTa 3a KpeauT oTMevaeTca
B MpoLleHTax, yCTaHaBAMBaOLWMNXCS NO JOrOBOPY M KOTOPbIE 3aeMLMK 0643aH BbiM1aTUTb KPeanTopy.

KpeAuTHbIN [OroBOp HeMb3s paccMaTpyBaTb Kak My6/NYHbIA JOroBOp (TO eCTb AOrOBOpP, KOTOPLIN Bbla 3aKl04eH
KOMMEpPYeCKON opraHm3aumnen n KoTopbll yCTaHaBanBaa ee 06593aHHOCTM MO NMpoAarke TOBapOB, BbIMOJHEHMUIO
paboT nmbo okasaHuto yCnyr, KoTopble nogobHas opraHM3auns rno xapakTepy cBoen paboTbl o6A3aHa BbINOJIHATL B
OTHOLUEHUN Ka)K[0ro, KTo K Hel obpaTuTca), ncxoas n3 atoro, 6aHK MMeeT NpaBo 0TKa3aTb BCAKOMY uLy B
nonydyeHnm kpegmta 6e3 obvacHeHna npmynH (N. 1 cT. 821 TK PO).

lMpaBoBoe persnameHTUpPoOBaHMe KPeguTHOro A0roBopa Ha CeroAHAWHNA AeHb peannsyeTcs paaoM HOPMaTUBHbIX
aKToB, Hanbosiee 3HaYUMbIM N3 KOTOPbIX BbICTyNaeT KoHcTuTyumns P® . CornacHo m. «Xk» CT. 71 gaHHoro
LOKYMEHTa, «BaJIlOTHOE, KPeAUTHOE perynpoBaHume... hegepalibHble SKOHOMUYECKMe Cny>Xbbl, BKAOYas
henepanbHble 6aHKN», HAX0OATCS B BEAEHNN HEMocpeacTBeHHO Poccuiickon Pepepaumnn; cT. 8 u 74 KOHCTUTYU NN
rapaHTMpPYOT €e4NHCTBO SKOHOMNYECKOro NMPOoCTpaHCcTBa, cBobogHoe nepemeLleHne UHAHCOBbLIX CPEeaACTB.
FOpnanvyeckomy pernamMeHTUPOBaHUIO KPeAUTHOro Aorosopa oteefdeH § 2 rn. 42 'K P®. B paHHOM naparpade
nmetoTcsa Hanbonee obLime HOPMbI, KOTOPbIE 3aTparnBaloT KPeAUTHbLIN [Or0BOP.

MomMmumo 3Toro, NnoaobHbIN 4OrOBOP pPeriaMeHTUpyeTCcs oMM HopMamMm goroeopa 3arnma. B n. 2 ct. 819 K PO
OTMEYaeTCs, YTO K OTHOLIEHUSM MO KPegUTHOMY A0roBOpYy MOryT ObiTb MPUMEHEHbI MONI0XKEHMNS, KOTOPLIE
npenycMoTpeHbl AN8 AOroBOpa 3anMa, ec/in Apyroe He OTMeYeHO MOJIOXKEHUAMN 0 KpeAUTHOM AOrOBOpe U He
cnepyeT u3 ero cywecTtBa. CnefoBaTenbHO, 4OMOBOPLI KpeauTa U 3aliMa HOCAT obLume nonoxkeHus o6 ncymcneHmnn
NpoLEHTOB, a TakXe 06 0643aHHOCTM 3aeMLLMKa BEPHYTb CyMMYy 3a/iMa, 0 NOCAeACTBMAX HapyLeHns nogobHoro
norosopa n notepun obecneyveHns obsazaTenbCTBa, 0 NOJYHEHMN 3aliMa Ha KOHKPETHbIE Liein, 3aKIi4YeHnn
[OroBopa yCTaHOBJIEHHbLIM CNOCOBOM U NHbIE, €CIN APYroe He NponcTekaeT 13 3akoHa nMbo caMmoro goroeopa
KpeguTa.

Kpome Toro, KpeanTHbIe OTHOLLUEHMWS PerjiaMeHTMPYIOTCA PALOM VUHbIX MPAaBOBbIX aKTOB, M1aBHENLWNX cpean
KOTOPbIX BbICTyNatoT: PefepasibHbl 3aKoH 0T 2 aekabps 1990 r. Ne 395-1 n ®enepalibHbii 3aK0OH OT 10 nionsg
2002 r. Ne 86-®3 . K npumepy, 3akoH Ne 395-1 nmeeT HOpMbI O MPOLEHTHbLIX CTaBKaX Mo AOroBopy KpeauTa (CT.
29), cnocobax obecnevyeHna Bo3BpaTHOCTU KpeauTa (cT. 33). Mommumo 3Toro, B cT. 30 3akoHa Ne 395-1
YKa3bIBalOTCS CyLLEeCTBEHHbIE YC/I0BUSA KPeAUTHOro 4orosopa.

OcobeHHOCTN NpefoCcTaBNeHNA N BO3BpaTa KPeaUTOB B MHOCTPaHHOM BastoTe uMmetoTcs B PefepasibHOM 3aKOHe OT
10 pekabpsa 2003 r. Ne 173-P3 . [IOMUMO 3TOr0, €CTb Lefbl P MoA3aKoHHbIX MPaBOBbIX aKTOB, KOTOpbIe
perynvpyloT KpeauTHbIA Borosop. K npumMepy, KpeAnTHbIA LOrOBOP TakXKe periaMeHTUpyeTcs yKasamm
Mpe3upeHTa 1 NocTaHoBNeHMAMM MNpaBnTeNnbCTBaA. Tak, MOXXHO 0603Ha4YnTb YKas Mpe3sngeHTa PO ot 23 niona 1997
r. Ne 773, NoctaHoBneHune MNMpasuTtensctea PO o1 10 mapTta 2009 r. Ne 209 n gp.

MomMMMO 3TOro, KpeanTHbLIN LOrOBOP perjaMeHTUpyeTca opyrMMn HOpMaTUBHO-NPaBOBLIMM aKTaMn OpraHoB
WCMOJIHNTEIbHON BNACTU, UX Pa3bACHEHNAMN.

K HopMaTuBHbBIM aKTaM, KOTopble usgatTcs baHkoMm Poccuu, pernaMmeHTupyoLwme KpeanTHble OTHOWEHNSA, MOXKHO
MPUYNCANTb TaKMe HOPMbI, KaK YKa3aHUWS, MONOXKEHUS, UHCTPYKLMN.

KpeauTHbIN [OroBop pernaMeHTupyeTcs u obbl4asamum genosoro obopoTa, Koraa B 3aKOHOAATEIbCTBE HET HOPM MO



KakoMmy-nnbo Buay KpeantoBaHus. MpucyTcTBme obbl4as NoAIeXXUT AOKa3biBaHMIO C MOMOLLbI 3KCMNepTOoB,
KOTOpble 3HAaKOMbI CO C(hepoit ero NCrosib30BaHUA.

MonoXxxeHns, KOTopble PeryampyoT KpeauToBaHue, UMET U MeXAyHapoaHble akTbl. Cpean HUX MOXHO
0603Ha4nTL cornaweHmne mexay LleHTpanbHbiM 6aHkoM Poccuinckon @epgepaumn (baHkom Poccun) n
HaunoHanbHbiM BaHkoMm AsepbainakaHckon Pecnybnnkm «O coTpyaHndecTBe B o6n1actn 6aHKOBCKOro Hafa3opa 3a
0eATeNbHOCTbIO KpeAUTHbIX OpraHu3aumnins», 3akavyeHHoe B baky 4 nekabps 2006 roaa.

Takum o0bpa3oM, Ha CEerogHSALWHUIA AeHb, 3aKoHoAaTeNbHas NpakTnKa GaHKOBCKOro peryanpoBaHns roBopuT O
NPUCYTCTBUW LLESI0ro psaaa topuamnyecknx npobnem B gaHHom obnacTtu, K npumepy npobnema HeBo3BpaTa
BblAAHHbIX KPeaUTOB; UCMO/b30BaHMNS KPeaUTHOro AOroBopa AN 3axBaTa Yy)Kol cobcTBeHHOCTU. Tak, Hanpumep,
B COOTBETCTBMU C 3aKOHOLAATENIbCTBOM BaHKM-KPeaANTOpbLl MMEIT NpaBo NepefaBaTb CBOM NpaBa Ha BO3BpaT
KpeauTa TpeTbuM nnuam 6e3 cornacms 3aeMLLUNKOB.

MpepcTaBsieHHOE 3aKOHOA4ATE/IbCTBO He BCerga pesysbTaTUBHO CpaBaseTcs ¢ TakMMu npobnemamu.
CnepoBaTesibHO, MPaBOBOE perjaMmeHTpoBaHne 6aHKOBCKOro KpeamToBaHnsa 06593aHo ABUraTbCs Mo
HanpaBAeHMI0 MPUHATUS CNeunanbHbiX 3aKOHOB. MNMoaobHble 3aKOHbl MPUHSATHLI U AENCTBYOT B 60/1bLLUMHCTBE
3apybexKHbIX rocygapcTs, rae 6aHKOBCKOE KpeanToBaHMe NPeacTaBasaeTCa Kak NnpodeccnoHaibHas
[eATeNbHOCTb, BbICTYMNaloLWasa 0OCHOBOW A8 NpeAnpuHMMaTeNbCTBa. TeM He MeHee, B Hallen CTpaHe,
BCeobBbEMSIIOLWEro HOPMaTUBHOMO akTa, KOTOPbLIM periaMeHTUpoBanock bbl NpenocTaBieHne GaHKOBCKUMX
KPeAuTOoB rpakaaHaM 1 IpuanYecKuM nmuam, 40 CMX Nop He CyLLecTByeT.

1.2 ConepxaHue 1 cyLleCTBeHHbIe YC/I0BUSA 3aKJIl04YeHNs KpeaAnTHOro Jorosopa

Ha ocHoBaHum nN. 1 cT. 432 T'K PO cyuweCcTBEHHbIMU YCI0BUAMU BCAKOIr0O rpa>KJaHCKO-MpaBoBOro Aorosopa
BbICTYNaloT YCN0OBUA O NpeAMeTe A0roBopa, YC/I0BMS, Ha3BaHHbIe B 3aKOHe NGO Apyrux npaBoBbIX akTax Kak
cyluiecTBeHHble nnbo HeobxoaAuMble 01 [OrOBOPOB 3TOr0 BMAa, @ TakXXe BCe Te YCJI0BUS, OTHOCUTESIbHO KOTOPbIX
no 3asBJIEHUNIO OAHOWN U3 CTOPOH A0JIKHO ObIThb AOCTUIHYTO COrfialleHune.

CnepoBaTesibHO, CyLLEeCTBEHHbLIMY YCIOBUAMU BCAKOIO FPpaXKAaHCKO-NPaBoBOro 4orosopa HeobxoanMmMo npusHaTh:
npegMeT OOroBopa; yCN0BUA, CyllecTBeHHble 1nbo HeobxoaunMble B CUY 3aKOHa, APYrMX NPaBOBbIX aKTOB;
yCJI0BUSA, CyLeCcTBEHHbIe 160 HeobxoanMble MO 3asB/IEHMIO OQHON N3 CTOPOH.

B 3aKOHax, HOPMATUBHbIX aKTax HeT NMPAMOro yKa3aHus Ha CyLleCTBeHHble YC/0BUSA KPpeJUTHOro orosopa, B
CBA3M C Y€M 3TOT BOMPOC A0 HAaCTOSALLEr0 BPEMEHN B TEOPUN MOXXHO pacCMaTpuUBaTb MNO-pPa3HOMY.

B cnny ocobeHHOCTN 6aHKOBCKOWN AeATeNbHOCTY 3aKJ/loYeHe KpeanTHOro A0roBopa AO/HKHO NOAYNHATLCSA
nonoxeHuam MK PO, cneumanbHbIM HOPMaTMBHbBIM MPaBOBbIM aKTaM, peryanpytowinmMm 6aHKOBCKYO AeATEeNbHOCTb,
a Tak>XXe HOpMaTMBHLIM akTaM baHka Poccun.

Ha ocHoBaHuu 4. 2 cT. 30 3akoHa Ne 395-1 B 1to60M 6aHKOBCKOM gorosope 0653aHbl 6bITb OTMEYEHbI MPOLLEHTHbIE
CTaBKW MO KpeauTam 1 BKJagaM (Aeno3mtam), CTOMMOCTb BAHKOBCKUX YCAYT Y CPOKW UX BbINOSIHEHWSA, B TOM YnCe
CPOKM 06paboTKM NNaTEeXHbIX JOKYMEHTOB, UMYLLLECTBEHHAsA OTBETCTBEHHOCTb CTOPOH 3a HapyLUeHMs O0roBopa,
BKJII0Yas OTBETCTBEHHOCTb 3a HapyLleHne 06a3aTenbCTB MO CPOKaM OCYLLLECTBAEHUSA NaTEeXeEN, a TakXe NopsaaoK
€ro pacTop>XeHUs N apyrune cyuecTBeHHble yC10BUS AOroBopa.

Bonpoc o ToMm, 9BAAIOTCA /N YCNOBUA, OTMEeYeHHble B 3akoHe Ne 395-1 cyuleCcTBEHHbIMM 019 KpeaUTHOro 4orosopa,
B Teopumn guckyTmpyetcs. Mpn 3ToM Heobxoammo noanepxaTtb B3rnaabl B.B. BUTpsSHCKOro, KOTopbIn 0OTMeYaeT,
YTO «...HOpPMbI, coaepxxalumecs B cT. 30 3akoHa o0 HbaHKax 1 HaHKOBCKONM AeATesIbHOCTU, BOBCE He NpefiHa3Ha4yeHbl
Ana cneumnanbHOro peryampoBaHnua MMeHHO KpeanTHOro Aorosopa... Obuen popmManbHO-IOPUANYECKON NPUYMHON
OTPULAHNSA 3aKpenJieHHOro 3a COOTBETCTBYOLEeNn HopMol CT. 30 3akoHa o0 HaHkax 1 6aHKOBCKOW AeATeNIbHOCTH
3HAYeHUs YCJI0BUN, HAa3BaHHbIX B HEWN CYLLECTBEHHbLIMU NN HEOOXOANUMBIMU ONA KPEAUTHOr0 [OroBopa, SABJSETCS
TO 06CTOATENLCTBO, YTO Ha3BaHHaA HOPMa roBopuT 06 YCNOBMAX BCEX [OrOBOPOB, Ha OCHOBE KOTOPbIX
OCYLLEeCTB/IAOTCA OTHOWeHUSA Mexxay baHkom Poccuun, KpeanTHbIMU OpraHmu3aumnsamMm N UX KJINeHTaMmu, a He o
CYLLLECTBEHHbIX YC/IOBUSAX «A0r0oBOpa AaHHOrO BUAa» (T.e. KpeAUTHOro Aoroesopa), kak Toro Tpebyer n. 1 cT. 432
K PO» .

To ecTb, 3aKoH Ne 395-1 He ycTaHaB/MBAET, KakMe N3 YCNO0BUIA BbICTYMNAOT CYLECTBEHHbIMU INO60 HEOBX0ANMbBIMK
011 KpeAMTHOro Aorosopa.

B ITK PO (§ 2 rn. 42), Kak y>Ke paHee yKa3blBaJloCb, Kakune-nnbo npasmia 0 CyLLEeCTBEHHbIX YCJI0BUSAX KPeAUTHOIro
[Oorosopa cneumanbHO He 0603Ha4YeHbI.

Ha ocHoBaHum cT. 819 'K P® no kpeauTHoMy aorosopy 6aHk nmbo gpyras KkpegnTHas opraHm3aumnsa (kpeanuTop)
bepeT Ha ceba 06493aHHOCTb NPefoCTaBUTb AeHeXHble CpeacTBa (KpeanT) 3aeMLMKy B pa3Mepe 1 Ha yCJ10BUSX,
npeayCcMOTPEHHbIX JOMOBOPOM, a 3aeMLUK AOJIKEH BEPHYTb MOJIYYEHHYIO OEHEXHYI0 CYMMY U ynaaTuTb



MPOLEHTLI Ha Hee.
Mcxona 3 paHHOM HOPMbI, MO MHeHMIO B.B. BUTPSAHCKOro, «K CyLLeCTBEHHbIM YC/I0BUAM KPEAUTHOro AOroBopa
OTHOCATCSH YC/I0BUSA, onpeaensiowme npeamMmeT JOroBopa: CyMMa KpeauTa, CpoK (CPoKK) 1 Nopsifok ero
npefocTaB/ieHNs 3aeMLLNKY, CPOK (CPOKK) 1 MOPSAAOK BO3BpaTa MOJYYEHHOro KpeauTa, pasMep 1 NopsaoK ynaaTbl
KpeauTopy NMpoLEeHTOB 3a NOJ/Ib30BaHME KPeaNUTOM> .

MopobHoe 3aknoyeHne Npu onpenesieHNn CyLeCcTBEHHbIX YCI0BUA KPegUTHOro Aorosopa 6b1s10 chopMyMpoBaHoO
B MHpopMaunMoHHOM nucbme Mpesnanyma BAC PO ot 13.09.2011 Ne 147 . Kak oTtmeTun lMpesnagnym BAC PO, «...K
CYLLEeCTBEHHbIM YCJIOBUAM KPeOUTHOro AOroBopa OTHOCATCS YCJI0BUSA O CyMMe KpeauTa, CPOKe 1 Nopsake ero
npenocTaBJ/ieHNs 3aeMLUNKY, pa3Mepe NPOLEHTOB 3a NOJIb30BaHNE KPeanToM, CPOKe 1 nopsgke ynaaThbl
MPOLEHTOB MO KPeaUTy N BO3BPaTa CYMMbl KpeguTa».

B T0 xe BpeMs 60NbLWNHCTBO N3 BbllLeHa3BaHHbIX YCJ0BUIN 01 KPeAUTHOro Aorosopa MoryT 6biTh onpeaeneHsl U3
HopM K P®. AHanorn4yHas no3numns o ToM, 4TO YCJIOBUE, KOTOPOE ABAAETCSH CYLLEeCTBEHHbIM NN HEOBX0ANMbIM
ONa 0OroBopa AaHHOrO BUAa, MOXXET BbiTb HE NPOMNUCaHO B AOFOBOPE, €C/IN OHO MOXKeT BbiTb YCTaHOBNEHO Yepes
MOJI0O>KEHNS 3aKOHaA, U, COOTBETCTBEHHO, B TaKOM C/ly4ae KpeAUTHbIN JOrOBOP Hesb3s MPU3HaTb HEe3aKJII0YEHHbIM,
BblCKa3blBaJslaCb TakXe 1 B N. 8 MHopMaunoHHoro nucobMa lMpesmnanyma BAC PO oT 25.02.2014 Ne 165 .

TeM He MeHee, Nofo06Hble BbIBOALI Cy40B BPSAA /I MOXXHO NPM3HaTb OCHOBAHHbLIMW Ha 3aKOHe, Tak Kak B CT. 432 TK
P® nono>xeHne 0 BO3MOXKHOCTU yCTaHOBJIEHNS CYLLLECTBEHHOI0 YC/0BMA U3 HOPM 3aKoHa, Npu OTCYTCTBMA €ro B
[orosope, oTCyTCcTByeT. [TOMMMO 3TOro, UCXO4S U3 YKAa3aHHOW CTaTbW 3aKOH YCTaHaB/MBaeT nNpsamoe TpeboBaHue
0 TOM, 4TO CyLLeCTBEHHble YC/I0BMSA [OJIKHbI BbITb COraiacoBaHbl CTOPOHAMM.

Henb3a cornacmTbCca C CyAOM M B TOW 4acTw, 4TO YyC/I0BME O CYMMeE KpeaunTa KakK CyLLLeCTBEHHOM YyC0BUN
KPeAUTHOro [OoroBopa TakXXe MOXXeT ObITb He COrslacoBaHoO CTOPOHaMM B KPeAUTHOM A0roBOpe, MOCKOJIbKY AaKe B
TOM C/lydae, eC/in B OroBOpe OTCYTCTBYeT CyMMa KpeauTa, To Npu AajibHenLWweM CorjacoBaHum nyTeMm nogaydn
3aeMLLUNKOM 3asBKW O Bblaye KpeauTa B Hell byaeT ykasaHa cyMMa KpeauTa (TpaHLwa).

Taknm 06pa3om, K CyLLeCTBEHHbIM YCI0BUAM KPEeANTHOro A0roBopa C TOYKM 3pEeHNS 3aKOoHa cneayeT OTHeCTH
npeamMeT 4OrosBopa n CyMMy KpeguTta.

B Teopuun HET eANHOr0 MHEHUSA OTHOCUTESIbHO NMpegMeTa KpegUTHOro aorosopa. NMpeamMeToM KpeanTHOro
[OoroBopa cnenyer nNpu3HaThb:

- BO-MEPBbIX, HENCTBUSA KPeAUTHOW opraHmn3aunmn (Kpegutopa) No NpenocTaB/IEHUIO 3aEMUNKY OnpenesieHHON
[EeHEeXHOW CyMMbl B Ka4eCTBe KpeauTa 1 AeNCTBUA 3aeMLLMKa NO BO3BPaTy MNOJYYEHHON CyMMbl KpeanuTa n ynnate
MPOLLEHTOB 3a MOJIb30BaHNE KPeoUTOM;

- BO-BTOpbIX, EHEXHbIE CPeACTBa, NPefoCTaB/ISeMble 3aeMLLNKY KPeAUTOPOM B KPeauT .

CornacHo n. 1 cT. 432 K PO cyLecTBEHHbIMU SABJISIOTCA TakXXe BCe Te YCJI0BUS, OTHOCUTESIbHO KOTOPbIX MO
3aABJIEHNIO0 OAHON U3 CTOPOH AOJ/IKHO OblTb AOCTUIHYTO COrialleHune.

Taknm obpasom, B Cusly yKa3aHHON HOPMbI JitloBble yCI0BUA KPEeAUTHOrO AOroBOpa, HE COCTaBAsAoWmMe NnpeameTt
[O0roBopa 1 He Ha3BaHHbIE B 3aKOHE, NHbIX HOPMATUBHbIX aKTax CyLWeCTBEeHHbIMUN AN HeobXxo4nuMbIMUK, MOFYT
npnobpecTn xapakTep ero CyLeCTBEHHbIX YCI0BUMA, HO HE B Ka4YeCTBE YCJIOBUIN, Ha3BaHHbIX CyLLECTBEHHbLIMU B
3aKOHe, a KaK Te yC/I0BUS, OTHOCUTESIbHO KOTOPLIX MO 3a8BJIEHNIO OAHON U3 CTOPOH AO0JIKHO ObITb [OCTUIHYTO
cornaweHve. na NnpusaHaHUa Takoro ycioBuS CyLeCcTBEHHbIM HeobxoanMo, 4Tobbl 3anHTepecoBaHHaa CTOpPOHa
[oBena 40 CBe[leHNs KOHTpareHTa rno Aorosopy (B npoLecce ero 3ak/yeHns) CBoe 3asBJsieHne 0 TOM, 4TO OHa
npuaaeT COOTBETCTBYOLWEMY YCI0BUIO CYLLLECTBEHHbIN XapakKTep, 1 Npu ero oTCyTCTBUM B Jorosope byneTt
CYNTaTb TAaKOBOW HE3AKJ/TIOYEHHbIM .

[aHHbIA BUA CYLWECTBEHHbIX YCJI0OBUN B paMKaX 3aKOHa He COAEepXXUT Kakon-nmbo cneundunkn ons KpeguTHoro
Aorosopa.

Taknm 0bpa3om, K CyLleCcTBEHHbIM YC/IOBUSAM KPeAUTHOro A0roBOpPa MOXKHO OTHECTU YyC0BUA: O CYMMe KpeauTa; o
CpoOKe 1 rnopsjke ero npefocTaBjeHNs 3aeMLLUMKY; O pa3Mepe NPoLEeHTOB 3a NoJib30BaHWe KpeauTOoM; O CPOKe U
nopsake ynaaTbl MPOLEHTOB NO KpeanTy 1 BO3BpaTa CyMMbl KpeauTa.

TeMm He MeHee, TOT (haKT, YTO MO KaKNUM-NMB0 N3 OTMEYEHHbIX YCJI0BUN MOXKET He BpaTbCsa BO BHMMaHMe
BOJIEN3BSBJIEHNE CTOPOH, HE BbICTYMaeT OCHOBaHMEM ANA NpU3HaHMA NogobHOro AoroBopa He3akJloYeHHbIM, Tak
KaK K onpeaeneHHbIM OTHOLLIEHNAM CTOPOH MOryT 6bITb yrnoTpebneHbl obuime Hopmbl FK P®, kacatowmecs
rpa>kAaHCKO-MpaBOBbIX AOrOBOPOB.

B cT. 30 3akoHa Ne 395-| npegcTasneH psag yCoBUN, KOTopble noasexaT oba3aTeNlbHOMY COrlacoBaHUIO
CTOPOHaMM: MPOLEHTLI 32 KPeguT, CTOUMOCTb BaHKOBCKUX YCNyT, UMyLLLeCTBEHHAA OTBETCTBEHHOCTb CTOPOH 3@
HapyLleHne 0oroBopa, NOPSAAOK ero pacTop>XeHus. KpoMme Toro, KpeAnTHasa opraHusaumna Ao/HKHa yCTaHaBAuBaTb
B KpeaUTHOM forosope abCcoNtoTHYO CTOMMOCTb KpeauTa, KOTopoe NpefoCcTaBAseTCs 3aeMIWmKY - PU3n4eckomy
nnuy, a TakXe yooCTOBEPAThb NepeyeHb 1 pa3Mepbl NaaTexXen 3aeMimnKa - Prn3nyeckoro anua, KOTopble CBA3aHbl



C HecobnooeHneM nm YCJ'IOBI/II7I KpegunTHOro aoroBsopa.

1.3 OcobeHHOCTU 3aK/oYeHe KPeAUTHOro JOroBopa Nno 3aKoHOA4ATENbCTBY 3apy6eXkHbIX CTpaH

PaccMOTpUM 0COBEHHOCTW 3aKJII0YEHNS KPeAUTHOro AOroBopa Ha NpMMepe aHrIMMCKOro npasa.

B BennkobputaHnm caMm pakT nognnucaHna KpeanTHOro 4OroBopa OTHIOAb He rapaHTUPYET, YTO AEHEXXHble
cpencTtBa OyayT OENCTBUTENBHO NpefoCTaBIeHbl 3aeMLUNKY. A Ux npefocTaBsiieHns HeobXxoaMMO BbINOSIHEHME
3aEeMLUNKOM OnpefesieHHbIX LOrOBOPOM AENCTBUIA UAN HAacTynaeHne onpenesieHHbIX YC/I0BUA, UMEeHYEMbIX
«npeaBapuTensHbeiMK ycnoBuaMmn» (condition precedent) .

DTO He yCJI0BUSA BCTYMNNEHNSA KPEAUTHOr0 [OroBOpa B CUJTY - OH BCTYMaeT B CUJY B MOMEHT NoAnncaHns. [JaHHble
yCNI0BUSA - 3TO YC/IOBUSA NPeAOoCTaBNEHNSA AEeHEXXHbIX CPeACTB. BbinonHeHne Nofo6HbIX YCNOBUIA haKTUYeCKn
ABNISETCA NPaBOM, a He 0693aHHOCTbIO 3aeMLUNKa, B C/lyHae HEBbINOJIHEHUA KOTOPbIX OH HEe Noay4nT Tpebyemyto
CYMMYy KpeauToBaHWs. B 04HOM 13 pacCMOTPEHHbIX aHI IMACKMMKU CyfaMn aen 6bis10 yKa3aHo, 4TO HEBbIMOJIHEHNE
npeaBapuTeNbHbIX YC/IOBUN TOJIbKO «OTKaAblBaeT KpeanTOBaHMe», HO He «OTMeHseT» CaM KpeaUTHbIA 4OroBop .
To eCTb, ec/in npegBapuTesibHbIE YCNO0BUA He BbIMOJIHEHbI, JOrOBOP He ByneT NCMONHMM. DTN TpeboBaHNSA 4OJIKHbI
6bITb OroBOpPEHbI Kak YC/I0BMS LOrOBOpPa, a He Kak 3aBepeHmns (warranties and guarantees/representations),
KOTOpbIe HE ONpaBAaloT NMpekpaLleHne BCero KOHTpakTa .

Mo o4HOMY 13 pacCcMOTpPeHHbIX aen Jlopa OeHHUHI BbiCKa3ancs cieayowmm obpasomM no nosony
npenBapuTesbHbIX YC0BUN: «KakoBa NpaBoBas Npupoaa Takmx AorosopeHHocTen? MHorga ato
npeaBapuTesbHble YCI0BUA 19 3aK/I0YEHUA KOHTPaKTa, T.e. 3TO YCJI0BUE, KOTOPOe A0/1)KHO ObiTb BbIMOJIHEHO
nepepn TeM, Kak J1tobo [OroBop CYUTAETCH 3aK/IOYEHHBLIM KaK TaKOBOW. B 3Tux Ciy4asx BbipaXkeHune «npu yCnoBum
npenocTaB/IEHNA KpeanTa» PaBHO BbIPaXKEHUIO «MPU YCIOBUWN 3aKJIl0YeHMst Jorosopa». Ecim kpeanT He
npenocTaBsieH, TO MEXAY CTOPOHaMWN HeT Aorosopa. B apyrux cny4asix 4OroBop 3akJlOYeH, 1 YKasaHue Ha KpeauTt
ABNAETCA CyLLeCTBEHHbIM yC/I0BMEM A0roBopa. B aTnx cnyvasx npefocTaBneHne KpeauTa aBaseTcs
npeaBapuTebHbIM YC10BMEM He A1 (DOPMMPOBaAHUS KOHTPaKTa, a A1 BOSHUKHOBEHUA 0653aTenbLCTB NpoaasLua
NOCTaBMTb ToBapbl. ECin NokKynaTens He NpefoCcTaBiseT KpeauT, npoaasel, cinTaeT cebs cBob6oaHbIM OT
0653aTenbCTB NO faJibHENLWEMY UCMOJIHEHMIO JOrOBOpa N MOXKET CyAMTb NoKynaTens 3a yobITKu BCeacTemne
HenpenoCcTaB/IeHNS KpeanTa» .

HaHHbIN NnoaxoA npefsaraeT CyfaM «aHa/M3npoBaTb CYLLECTBO AOroBOpa M pelaTb, OTHOCUTCS Jn
npeaBapuTenbHOe YCI0BUE K 3aKJIIOYEHHOMY AOr0BOPY KakK TaKOBOMY MM HapyLLUeHMe 3TOro yCcaoBUs NpocTo
npekpallaeT AOrOBOPHbIE OTHOLUEHUS» .
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