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Bpak c opeBHenWnx BpeMeH pacCMaTpmUBasICA B Ka4eCTBEe Ba)KHOI0 Havyasia CEMeNHON XU3HW. Ha AaHHbI MOMEeHT
n3yyeHne ceMenHo-6payHbIX OTHOLLEHNN He yTPaTWiI0 CBOEN BaXXHOCTN. CeMeNnCTBEeHHbIe OTHOLLEHUS -
COCTaBJIAIOT OCHOBHOW 3J1eMeHT 06 eCTBEHHbIX, FOCYAapCTBEHHbIX OTHOLLIEHUI N COXPaHSAIOT 3TO CBOMCTBO
HaBcerpga.

NcTopnyeckue ycnosusa obpasoBaHnsa ceMenHo-6payHbix OTHOWeEHUN B [ipeBHEM PuMe, nx Buabl v lopnandeckme
MONIOXKEHUS Neran B OCHOBY 0COBEHHOCTE COBPEMEHHOI0 CEMEHOro npasa. [paBoBas cncTemMa TOro BpeMeHU
rnepexusaja cepbe3Hble NepemMeHbl B pasHble Nepnobl CyWweCTBOBaHMSA CTPaHbl, HO NPOBOASA aHasIn3, MOXHO
CKasaTb, 4To H6paKk 3Ha4YnTeNbHO 3BOJIIOLMOHMPOBaJ, NpnobpeTasn BCe HOBbIE YepThbl, KOTOpble HabnogatoTca B
COBpPEMEHHbIX CTPaHax 1 No cel AeHb. Tak, HeNb3s HE OTMETUTb, YTO BpayHbie fapbl 1 06psAAbl HE peaKX U B Halle
BpeMs, Npu coBeplueHnn bpakocoveTaHNsA. KOHeYHO, OHM He HecyT B cebe y>xe TOro cMbicna, CiegyroLmx 3a HAM
0643aHHOCTEN B OTHOLLIEHUU MYXKa U XXEHbl, KOTOpbIE Nogpa3syMeBann puMsHe rnpu akTe 3akaoydeHnsa bpaka, Ho
ABNAOTCS Hacneamem byayuiero.

PumMmckoe 6payHoe NpaBo BeCbMa C/I0XKHO: He BCAKAasa CeMbs, He BCAKME POACTBEHHOr0 XxapakTepa OTHOLWeHUA
MY>XYUHbI U XKEHLMHbI MPU3HaBaNCb HO PUMCKOMY MpaBy BpakoM, poXKAatloLWw MM rMpaBoBble MOCAeACTBUSA U
CBfI3aHHbLIM C NpM3HaBaeMblMU 3aKOHOM B3aVWIMOOTHOLUEHNAMN YH4aCTHMKOB 3TOro cot3a. HeogHo3Ha4vyHoe
npaBoOBOE MPOUCXOXKAEHMEe NHCTUTYTa bpaka B L,esioM onpefesinio CJI0XKHOCTb ero IpUANYecKon KOHCTPYKLUNN B
PMMCKOM MNpaBse.

Llenb paboTbl 3ako4aeTcs B U3yYeHUn ocobeHHOCTen puMcKkoro 6payHoro npasa.

JaHHas uenb obycsioBMIa NOCTaHOBKY CleAyoLWMX 3aay: pacCMOTPeTb NMOHATME, YCJI0BMS U CNOCO6bI
3aKJlo4eHns pyumckoro 6paka (matrimonium); npoaHanmn3smpoBaTb 6Hpak cum manu; nuccnegosaTb 6pak sine manu;
oxapakTepun3oBaTb BHebpayHble coto3bl (concubinatus, contubernium).

1. NOHATUE, YCNOBKA N CNOCOBbLI 3AK/TIOYEHNA PUMCKOIO BPAKA (MATRIMONIUM)

Bpak Kak LefnocTHoe coumnanbHoe aBneHne, obnagatoliee peanbHbIMU o4epTaHUaMn, B [lpeBHEM PriMe BO3HUK
[0CTaTo4YHO no3gHo. COOTBETCTBEHHO, HE Cpa3y OH Hallen U Npu3HaHWe B PUMCKOM npaBe. XapakKTepHo,
HanpuMep TO, YTO B ApPEBHeNLEM ius Civile (LMBNUNBLHOM NpaBe) OTCYTCTBOBAIN Kakne-nmbo BHATHbIE YNOMUHAHNS
He TOJIbKO CaMoro noHATUKM 6paka, HO 1 BoobLLe Kakne-nnbo BpasyMmnTebHble HOPMbI, PeryampytoLlme pasanyHole
acnekTbl ero yHKUNOHNPOBaHWSA. BpavyHoe COXXNTENbCTBO XEHLWNH N MY>XKYUH, MeanNeHHO 3BOJIOLMOHNPOBaJIo OT
HEeNHANBUAYaNbHbLIX (POPM MOJANTraMHOIro XapakTepa K MOHOraMHoMy 6paKy, KOTOpbIN B COLMalIbHON NpakTuke, He
roBops y>xe 0 HopMax npaBa, cTaf, B 6on1ee-MeHee yCTONYMBbLIX KOHTYpaXx, YTBEPXAaTbCA TONbKO B NEpPUO
Pecnybnukun.

PuUMcCKune 1opucTbl, KOHEYHO, Npepnaranu ceon geduHuunm 6paka, HoO BCe€ OHM B TOW UM UHOWM Mepe Bbiin
MaJIOKOHKPeTHbIMU N HeybeaunTenbHbIMKU, n306unyowmnmMmn NadhocHbIMN U MOPasIn3aTOPCKMMU MOTUBaMU,
BCTYMawLWMMN B O4EBUAHOE NMPOTUBOPEeYne C eNCTBUTESIbHON NMPaKTUKON CEMENHbIX OTHOLLEHMWIA

K npumepy, no3gHeknaccmyecknn opuct FopeHHnn MogectuH (lll B. H. 3.), onpeaensan 6pak, Kak «CO3 My»Xa 1
>KeHbl, 06WHOCTb BCEN XN3HUN, eAnHEHNEe BOXKECTBEHHOI0 1 YesioBeyeckoro npasa» (D. 23. 2 1). 3Ta, aedmHnums
BMNOCNEACTBMN CHUCKaNla HanbonbLUyo NONYyNSPHOCTb B CPeAHEBEKOBbLIX €BPOMNENCKUX NpaBonopsaakax, a
OTAe/IbHble ee 3J1IeMeHTbl A0 CMX NOp NPUCYTCTBYIOT B KAHOHMYECKOM Mpase .
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OLHaKo, «poMaHuCTNYeckoe» onpeaesneHne MogecTtuHa, 6yayym OCHOBAHO He CTOJIbKO Ha YTUANUTAPHbIX MOTMBaX
MMYLLLIECTBEHHOI 0 XapakKTepa, CKOJIbKO Ha BbICOKOMAPHbIX HPAaBCTBEHHO-3TUYECKUX MOCbINIaX, BO MHOFOM He
COOTBETCTBOBAJIO AENCTBUTESILHOMY COCTOSHMIO BpayYHO-CEMENHbIX OTHOLLEHWI, CYLLECTBOBABLLUUX B apXanyeckue,
pecnybankaHcKue N fake B COBPEMEHHbIE 3TOMY PUMCKOMY OPUCTY, UMMNEepPCKMe BpeMeHa. [JoCcTaTo4YHO XOTS Obl
BCMNOMHUWTb, YTO Ha NPOTSXKEHUN BCEN PUMCKON ncTopuu, npeboiBaBllasn B bpake xeHWwmHa He obnagana
paBHOMpPaBMEM C MY>XUYNHOW. OnnTenbHoe BpeMs 6bi10 06wenpuHATO, 4Tobbl Cynpyra Haxo4usaack No4 BAACTbIO
(manus) ceoero cynpyra. OHa B TOW nan nHom mepe bblna NMWEHa NMOJIHOLEHHbIX BO3MOXHOCTEN
CaMOCTOATESIbHbIX A4EeNCTBUIA NNYHOIO, Ny6ANYHOro N MMYyLLECTBEHHOIO XapakTepa. Ein npepnucebiBanock BCroay
cnenoBsaTb 3@ My>XeM (a He HaobopoT), XUTb C HAM B OAHOM AOMe (a He eMy B ee xuanwie). PUMCKNn Myx co
BpPEMEHEM MNoJsy4nn ouLmManbHOEe NpaBo NapansienbHo ¢ 6pakoM BCTynaTb B 3aKOHHOE COXXUTENIbLCTBO C APYron
XKEHLNHON (KOHKYBMHAT), UMeTb AeTel B 3TOM COXXUTENbCTBE, TOMAa Kak XXeHa Mo Yrpo30i CypoBbIX CaHKLUNA
YrOJIOBHOIO XapakTepa Hu4ero nogobHoro caenatb He Morfia u T.4. [laxke B KJlaCCUYECKUIA NeEPUOL, PUMCKOrO
rnpaea, Korga oHo AOCTUMJI0 HAaMBbICLLEN CTEMNEHW CBOEr0 Pa3BUTUS, XKeHa OTHIOAb He SIBJ1S/1IaCb PaBHOMPaBHOM
LEeN0BOW COPaTHULEN N XKUTENCKNM TOBapPULLLEM CBOEr0 My>Xa .

CnpaBen/iMBOCTM paaun HeobxoaMMO 3aMeTUTb, 4TO AaTb onpeneneHune bpaka, KOTopoe yaoBNETBOPUIIO Bbl BCEM
npakTunyeckum TpeboBaHMAM N COUMaIbHbIM YCTaHOBKaM, HEMMOBEPHO CJI0XKHO (ecin BoobLe BO3MOXXHO).
Moka3aTesibHO, YTO B COBPEMEHHOM POCCMACKOM CEMENHOM MpaBe, HET HX OOHOW slerajibHON HOpMaTUBHOM
neduHuummn bpaka, Tak Kak B YCJI0BUSIX NOJIMKOH(ECCNOHANbHOCTU, MOJUTITHUYHOCTU U MOJIUKYJIbTYPHOCTH
Poccun, onpenennTb egnHoe noHMMaHue 6paka - 3afadva NpakTUYECKN Hepeanmsyemas. B [lpesHeM Pume 3710
6b1710 He MeHee 3aTPYAHUTENbHO, TakK KaK Ha HavyaslbHbIX 3Tarnax ero UCTOpun, MHCTUTYT Bpaka TONbKO
rnepexnBaja CBOe CTaHOBJIEHME, eLle He 0POPMUBLLMCL B KOHKPETHOE ColMalibHoe AABNeHne. A BNOCNeaCTBUN
BO3HUKJIN y)Ke ApYyrue npensaTcTBuUs, CBA3aHHbIe C TEM, YTO B Nepmno pacuseTa Mimnepun, Ha ee npocTopax
OOHOBPEMEHHO COCYLLIECTBOBAJIO HECKOJIbKO KOHTPAAUKTOPHLIX APYr Apyry 6payHbix Tpaauuuin. Cpeamnm HMUxX
Hanbonee HenmpUMUpPUMbIM BbIJI0O MPOTUBOCTOSAHNE MEXAY MOHOrammen, ohopMUBLLENCA K S TOMY BPEMEHMN Y CaMmnX
PUMASAH, U MOAUraMnen, SBASIBLUENCSA OAHON N3 (pyHAAMeHTaNbHbIX TPaAULNA, FOCMOACTBOBABLUNX B BOCTOYHbIX
MPOBUHLNAX.

Ho ecnu puMckKune lopucTbl B CUJY 3TUX 06CTOATENLCTB HE Npeycrnenn B CBoeM AePUHUTUBHOM aHann3e 6paka, To B
ONMMCaHUN OTAENbHbIX (PaKTOPOB M YyCN0BUIA BPavYHOro COXXNTENBCTBA, B Ka3yUCTUKE CBA3@HHbIX C HUM CMOPHbIX
06CTOATENLCTB, PUMCKas KlacCuyeckas rpucnpyaeHumns, kak obbl4Ho 6blla Ha BbICOTE.

Tak, Ba>XHbIM (hakTOpPOM, BAUAIOLLMM Ha cofepXaTeslbHble acnekTbl 6paka, C TOYKN 3pEHUA PUMJISH ABNsSIacb €ro
Liesib, KOTOPOW OHM CYMTaAM NPOU3BOACTBO Ha CBET noToMcTBa (liberorum quarendorum causa). Mpuyem,
MOTOMCTBO 6b1/10 HEOBXOAMMO KaK C TOYKWN 3PEHUSA MPEYMHOXEHNS KOIMYeCcTBa paboynx pyk B NoAB/IaCTHOMN
natepdamuanacy (Myxxy) ceMbe, Tak 1 415 LeNei nepefadm CEMeNHOro MMyLLeCTBa POXXAEHHBIM AeTSM No
HacnencTBy B byayweMm. bes poxxaeHus geten bpak, No pUMCKMM NpeacTaBA€HUsIM BO MHOFOM yTpa4uBaJs CBON
CMbICJT 1 CKOpPEEe HanoMnHas NPoCToe COXUTENLCTBO. O4EBMAHO, TaKXe, YTO 3Ta Lesb bblia 04HOM U3 Tex
MMPOBO33PEHYECKNX YCTAHOBOK PUMIIAH, KOTOpPLIE, oNpeaenss oTHoWeHNe puMAsSH K Bpaky, genanu
MPUHUNNNANIbHO HEBO3MO>XHOW HE TOJIbKO CYLLLIeCTBOBaHWE, HO Aa)ke CaMy NOCTaHOBKY BOMPOCa O A0MNYCTUMOCTHN
Kakux 6bl TO HX Bb1JI0 0AHOMNOJIbIX BPaYHbIX COK30B .
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