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BBepeHune

AKTyasIbHOCTb HacTOALLEero uccaefoBaHMsa COCTOUT B TOM, YTO CerogHs npo6neMa npaBUJIbHOIro NJIN pa3yMHOI o
NCNOJIb30BaHNA MHCTUTYTa neecrnocobHOCTM CTOUT B npakTuKe BCcex CTpaH Mupa. K coxaseHuio, heecrnocobHoOCTb
CTana yJJ,O6HbIM MexaHWU3MOM MPOTUBOMPABHOIro N3MEHEHNS cTaTyca PU3nNYeckoro amua.

[JOBONBLHO YacTo NPecTynHUKM yxoaosaTt oT yFOJ'IOBHOVI OTBETCTBEHHOCTUN CUMYINPYA HE neecrnobHoCTb.

1. cnonb3oBaHWe creumanbHbiX 3HaHWIA NpU pacc/iefoBaHUN NPeCTYNAeHnin. PopMbl U (YyHKLUN

B topruanyeckom nepesoge coBepLleHHO HeobX0ANMMO 3HaTb, Kak ByaeT No-aHrNMACKN «NPaBOCNoCcobHOCTb>» (T.e.
CNocobHOCTb MMETbL NpaBa N HeCTn 06893aHHOCTK) N «AeecnocobHOCTb» (T.e. CNOCOBHOCTL CBOMMU AENCTBUSAMU
npnobpeTaTb NpaBa 1 NopoxxaaTb Ana cebs opuanyeckne 0643aHHOCTIU), MOCKOJIbKY 3TU MOHATUA ABNAIOTCS
K104eBbIMU B OPUCAPYAEHLNM N AOBOJIBHO YaCcTO BCTPEYaloTCA B MepeBOAMMbIX JOKYMEHTax, B TOM Yucse B
[OBEPEHHOCTSAX.

HecmoTps Ha winpoTy ynotpebneHnsa asTux TEPMNHOB, A0 CUX NOP OTCYTCTBYET eAMHbIA MOAXO0A K UX NepeBoay.
3710 0bycnoBneHo TeM, YTO B aHIMIMNCKOM NpaBe MNOHATUA NMPaBoCNoCobHOCTU N feecnocobHOCTM NO OTAENbHOCTM
He chopMUpPOBaHbl. B AHrInMM 1 Apyrux aHraoa3bl4HbIX CTPaHax (IOpUCANKLMAX) C @aHMIOCAKCOHCKOM CUCTEMON
npaBa NCMoJib3yeTCsA 04HO-eAMHCTBEHHOe NoHAaTue legal capacity.

9TO OAMH M3 Tex YacTbIX ClyYaeB, KOrga u3-3a pa3HuLbl MeXxay aHrT0CaKCOHCKMM M HalWMM NPaBoOM HEBO3MOXXHO
nonobpaTtb B aHMIMNCKOM A3blke abCOIIOTHO TOYHbIV BapuaHT NepeBofa UCMOo/b3yeMbiX Y HacC lopuan4ecKmnx
TepMuHoB. CM., HanpuMep, CTaTbio «Kak nepeBecTn Ha aHIMIMNCKNIA CIoBOCOYEeTaHUe «AeNCTBYIOWNA Ha
OCHOBaHUN»?»,

[leno B TOM, 4TO B @aHIrIOCaKCOHCKOM rpase noHATue legal capacity aByeaunHo u BKa4aeT B cebs 1 To, 4TO Mbl
Ha3blBaeM NpaBocrnocobHOCTbIO, 1 TO, YTO Mbl Ha3blBaeM eeCcnoCcobHOCTbIO:

«Legal capacity» is a judiciary term that means two things: the capacity to have rights and the capacity to act upon
those rights. In practice, legal capacity ensures that a person is recognized before the law and can make decisions
about his or her own life, exercise rights, access the civil and juridical system, enter contracts, and speak on his or
her own behalf. (http://www.right-to-decide.eu/legal-capacity/).

B cTpaHax C aHr1I0CakCOHCKOM CUCTEMOW NpaBa NMepsbI 31ieMeHT NoHATUS legal capacity (T.e. the capacity to have
rights, nnm npaBocnocobHocTb) 06bIYHO Npe3toMUupyeTCs, U TepMUH legal capacity ynoTpebnsertca ons
ob603Ha4veHnsA BTOpoOro aniemeHTa (the capacity to act, nam geecnocobHocTn).

Mo3ToMy 1 «NPaBOCNOCOBHOCTb», N «AeecrnocobHOCTb» Lenecoobpa3Ho NepeBOANTb Ha aHMJIMACKUM OOHUM U TeM
e csioBoM - legal capacity.

Ho Kak 6bITb, eC/in B NEPEBOANMOM TEKCTE BCTPEYaeTCs U «NPaBoOCMoCOBHOCTb», N «AeeCnoCOOHOCTb», N HY>XKHO
nx nepefaTb B aHMIMACKOM A3blKe Pa3HbIMUK CI0BaMM, 4TOObI MOKasaTb, YTO 3TO pa3Hble NMOHATUA?

STa 3a4a4va MoxeT 6bITb pelweHa pa3HbiMy cnocobamu. NMpoaHann3vpyem pasHble BapvaHTbl NepeBoja Ha
AHMIMACKUIA A3bIK 3TUX MOHATUIN MO OTAE/IbHOCTN, 3aKpenuBLLMECS B NEPEBOAYECKON NpaKTUKe.

B cBoeM nepeBoAe Ha aHrIMNCKNN A3bIK ['paXkAaHCKoro kogekca Poccunckon ®defepaumn, a Takxe rpaxxAaHCKux
KOLLEKCOB HEKOTOPbIX Apyrux cTpaH 6biBwero CCCP William Elliott Butler npepnaraet nepesoanTb
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«npaBocnocobHOCTb» Kak legal capacity, a «aeecnocobHocTb» Kak dispositive legal capacity.

lMpakTnyeckn NOMHOCTbBIO €ro TOYKY 3peHns pasfenseT opyron nepeBoa4vYnk pa>kaaHCKoro kogekca Poccuimnckom
depepaunn Peter B. Maggs: «npaBocnocobHocTb» - legal capacity, «aeecnocobHocTb» - dispositive capacity. Kak
BMAMM, Npu NepeBoge TepMnHa «geecnocobHocTb» Peter B. Maggs onyctun cnoso legal: BmecTo dispositive legal
capacity ncnonb3syetcs dispositive capacity.

Moaoxon, npeanoxeHHsbln William Elliott Butler/Peter B. Maggs, nmeeT npaBo Ha cywecTBoBaHue. OH Hawlen
OTpa’keHne B HEKOTOPbIX PYCCKO-aHMIMACKMX cioBapax (Hanpumep, B AHIM10-PYCCKOM 1 PYCCKO-aHI IMACKOM
lopnandeckom cnosape K.M. JleButaHa). OQHaKO NpeanoXXeHHbIe MU BapnaHTbl BCTPEYaTCs NMLLb B NepeBofax
Ha aHMIMNCKNIA A3bIK FPaXKAaHCKOro 3akKoHodaTenbCTBa Poccumn n HeKoTopbIX Apyrux ctpaH boiBwero CCCP, a
TaK>Xe B aHMJIMNCKNX BEPCUSAX PYCCKOA3bIYHbIX CAATOB.

OTMeTUM, 4TO B APYrux CTpaHax C KOHTUHEHTalbHON CUCTEMON NpaBa TakXXe UCMOoJb3YITCA NOHATUA NMpaBo- 1
neecnocobHocTun. Hanpumep, B FepmaHnm npaBocnocobHocTb Ha3dbiBaeTcA Rechtsfahigkeit, a peecnocobHocTb -
Handlungsfahigkeit.

N B cTpaHax KOHTUHeHTa ibHOM EBponkl, B TOM Ynucne B [py3un n 3CTOHUM (a TakXXe B MeXXAYHapo4HOM rnpaBse),
npw nepesoe nuccjienyemMbix TEPMNHOB B LLEJIOM UCMOJIb3YeTCH ApYyras MoAesb, B paMKax KOTOPOWN
«MpaBoCcnocobHOCTb» NepeBoanNTCA Kak legal capacity for rights (nnu capacity for rights), a peecnocobHocTb - Kak
legal capacity to act (nnn capacity to act):

«Legal capacity» for the purpose of the Convention on the Rights of Persons with Disabilities means both the
capacity for rights and the capacity to act.

B KayecTBe anbTepHATMBHOINO BapuaHTa «NpaBOCMoCcObHOCTL» MOXXHO NMepefaBaTb Kak passive legal capacity (nnm
passive capacity), a «geecnocobHocTb» - active legal capacity (nnu active capacity).

Takaa mogenb npeactasnseTcsa 6onee yaadHonm, Hexxenn noaxod, npennoxeHHoin William Elliott Butler/Peter B.
Maggs, NoCcKobKy OHa 6osiee NOHATHA, a Tak)Xe 60oJibLlle pacnpoCcTpaHeHa B MeXAYHAapPO4HOM MNpaBe.

Mpy 3TOM NpeanoYTUTENbHO, Ha Hall B3rfs4, BCe XXe NepeBoaunTb «npaBocnocobHoCcTb» Kak legal capacity for
rights (nnn capacity for rights), a «aeecnocobHocTb» Kak legal capacity to act (nnn capacity to act), a He,
COOTBETCTBEHHO, passive legal capacity (wnmn passive capacity) n active legal capacity (wnmn active capacity), xots n
rnocsefHne BapnaHTbl NepPeBOAa TakXXe BO3MOXXHbI, MOCKOJIbKY Tak 6osiee NOHATHO. BeAb He BCe MOryT NOHUMaTb
pa3HuLy Mexay active capacity n passive capacity. A TepmuH legal capacity to act (capacity to act) cpa3y noHsaTeH.
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