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PasrpaHuyeHue nyb6amMyHOro npaBa Ha YacTHOE NPaBO ABASETCSA CMOPHbLIM, HO MPaKTUYECKN HEOBXOAMMO C TOUYKM
3pEeHMS BOMPOCa O TOM, Kako NpaBoOBON NyTb A0/KEH ObiTb NPUHAT B Xo4e cyanebHbix pa3bupatenscTs. B
HacTosLLEee BpeMS CYLLEeCTBYeT HECKOJIbKO MOAX0A0B K pa3rpaHUYeHNo rocy4apCTBEHHOIr0 U YaCcTHOMO NpaBsa.
CornacHo Tak Ha3blBaeMo TEOPUUN U3MEHEHHOIO CybbeKTa, TakXXe Ha3blBaeMo Teopurei creunanbHOro npasa
NN Teopuen pacnpeneneHus, nyban4yHoe npaBo NpenocTaBAseTCca BCAKWIA pa3, Korga 3aTparnsaemas Hopma
npaBa UMeeT NpaBo U 0653bIBAaET UCKJIIOYMTENBHO HOCUTENS NEPBOCBALLEHHNYECKOr0 Hacuaus. B npoTBHOM
cJlyyae cyllecTByeT YacTHOe Mnpaso.

Teopus ocnapuBaeTCs N3-3a OTCYTCTBUSA DOPMYJIMPOBKU ,,UCKITIOHUTENBHO" (B CMbIC/E , TONIbKO"), MOTOMY YTO
YacTo 06a3aTenbLCTBO/MPaBO BbICOYECTBa 0bycnoBAMBaeT NpaBo/oba3aTenbCTBO APYyroro cybbekTa npaea. BMmecTo
3TOro cnenyeT choOpMyIMPOBaAThL ,&C/IN 3aTPOHYTas 3aKOHOoAAaTe/IbHAsi HOPMA UMEET NMpaBo UK 06s3blBaeT
HOCUTENSA BbICLLEN CUbl KaK TakoBOW".

Teopusa PyHKLMIA pa3gesieHa B COOTBETCTBUN C KpUTepmeM TOro, CAY>XUT M paccMaTprMBaemMas HopMa
HernocpenCcTBeHHO A5 BbINOJIHEHUA FrOCYyJAaPCTBEHHbIX 0053aHHOCTEN. ee afpecaT SBJSEeTCs FoCyAapCTBOM.
Moandurkaums 30ecb BKJOYAET OFOBOPKY O TOM, YTO yKa3aHHas HOpMa SIBHO He MOoAYUNHSIET OelncTBUS
rocynapcTBa YaCcTHOMY MpaBy.

EnBa nv elle npeacTas/ieHbl yYEHUS 0 TEOPUU NOAYMHEHUS, COT/TACHO KOTOPbLIM NPaBOOTHOLLEHWNE SBJIAETCS
ny6nYHO - MPaBOBbLIM BCSKWIA pas, KOrha CyLlecTByeT COOTHOLIEHME CBePX-M cybopaAnHaUnm, B TO BpeMs Kak
YacTHOE NPaBO XapaKTepusyeTcs OTHOLLIEHNEM paBEHCTBaA.

CornacHo Teopun MHTEPECOB, BbITEKAIOLEN N3 PUMCKOrOo MpaBa, pa3rpaHnyeHne B OCHOBHOM MPOUCXOAWJIO B
3aBUCMMOCTIN OT TOrO, CJIY>XUT NI MPABOOTHOLWIEHME MO CBOEMY COAEPXKAHUIO, MO KPaHEN Mepe, B 3HAYNTESIbHOMN
cTeneHu, obLecTBeHHbIM NHTEpecam

MognanbHas Teopusl 3aBUCUT OT TOFO, SIBASIOTCS NI CAHKUUKN NMYBANYHBIMY (QAMUHUCTPATUBHBIM NMPUHY)XXAEHNEM)
WJN YaCTHbIMKU NO CBOEN Npupoge B cjly4ae HapyweHUn HopM

CoOTHOLIEHME roCcyAapCTBO-FpaXKAaHUH TPaAULMOHHO NMOHMMANoCh B Ny6/IMYHOM NpaBe Kak OTHOLIeHne
cBepx/noAvnHeHns. 3Ta ToYKa 3peHuns Bbisia ocHoBoMoNaraowen Aas BCeX AorMaTuky nybamyHoro npasa.
OCHOBOW ANl U3MEHEHUS 3TOW TOYKM 3peHmnst ¢ 1970-x rogoB CTasio pasmyne rocyaapCcTBeHHON PyHKLUMN 1 NpaBa,
KOTOpoe AeNlaeT COOTHOLLEHME NpaBo, FOCyAapCTBO, FPaXkAaHNH MOX0XXMM Ha TpeyrosibHoe cooTHolleHue. Mocne
3TOro NpaBo pelwlaeT KOH(DJ'II/IKT MeXay rocyaapcCcTtesoM v rpa>xgaHamMmun, KOtTopble B NpuHUKUMNE NPOTUBOCTOAT APYr
APYry B CMbICJIe PaBEHCTBA. TO COOTHOLLEHME FroCyNapCTBa U FpaXklaHnHa TakXXe MHTeprnpeTupyeTcs Kak
MpPaBOOTHOLUEHNE, B KOTOPOM roCylapCTBO U rpa)kaaHe oTCTauBaloT NMpaBa Apyr NpoTUB Apyra.
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