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1. TUTYNbHBINA NINCT.

2. UHaouBmayanbHoe 3ajaHue.

3. N'padpuk BbiNnonHeHUA HAP.

4. Pepepar.

5. CNnCcoK NcnoJsib30BaHHbIX UCTOYHNKOB.

BBepeHune

Mo BONMPOCY 0 MOHATUK 3aLLUTbI FPa>KAaHCKKX MpaB B Hay4YHOW inTepaType HET eAUHCTBA MHEHUI: ero MOXHO
OTHeCTMU K pa3pagy Hanbonee C/IOXKHbIX 1 MHOTOFPaHHbIX SIBJIEHUNA.

AKTyanbHOCTb NpobsiemMbl. Pa3Butre SKOHOMUKN 1 ee afapa - FPa)KAaHCKOro TpaHCNopTa - BO3MOXXHO TOJIbKO Mpw
HaN4YMn 3PPEKTUBHONO N AOCTYMNHOr0 MeXaHM3Ma, FapaHTUPYIOLWEro 3aWnTy N 3allNTy rpa*K4aHCKUX npas.
MpuHUMN MONHOW 3aLWMThbl N 3alWMThl FPaXK4aHCKNX NMpaB bbls1 BHECEH B paHI OCHOBHOIO NpuHuMna (naewn)
rpa>xgaHCKOro 3akKoHogaTesbCTBa B cTaTbe 1 pakgaHCKoOro kogekca Poccmnckonm ®epgepaunn. Peannsaums aToro
npuHumnna obneryaetT BO3SMOXXHOCTb 3alMThl U 3aWMThl FPa)X4aHCKNX NpaB Kak B cyaebHoOM, Tak 1 BO
BHecynebHoM nopsgke. 3akoHopaTesibHas NOIMTUKA B 9TOM HanpaBieHUM o4eBuaHa: cepa 3awmnThl U 3aWnThl
pacwmpseTcsa 6e3 onTeNbHbIX M YacTo AOPOrocToAwmx cynebHoix pa3bupaTenscTs.

OTcyTcTBME BCceobbeMtowen HopMaTUBHON 6a3sbl A4N1A 3PHEKTUBHOIO NMPUMEHEHNS KOHKPETHbIX Mep (MeToL0B)
HOTapuaJsbHON 3alMThl N 3alLNTbl YKa3biBaeT Ha He0bXOAMMOCTb NPOBEAEHUS NCCIeA0BaHNA, HAaNnpPaBJ/IeHHbIX Ha
COBepLUeHCTBOBaHWE U JaljibHenlee pa3BUTne 3aKoHo4aTeNbCTBa 0 HUX. CyllecTByOLWMe NpaBoBble HOPMbI B 3TON
obnacTtn obnagaloT onpefesieHHbIM OMnbITOM B 061aCTy NMpaBonpuMeHeHuns, Ho TpebyloT Hay4YHOro NMOHUMaHuS,
BKJII04asA KOHLENTYaJibHble€ MO3ULMN FPa>KgaHCKOro 1 HoTapuasbHOro rnpaea.

HoTapuanbHyto 3ainTy B cCBOUX paboTax oCcBellann Takme aBTopbl, kKak AnewunHa T. E., bernyes A.B., [leHncoBa
KO.H., KoBanesa E. H., Konony6 I'. B., Mepkynosa C. C., KyTioxuH W. B., MorocsH E. B., Pacckazosa H. 0., CMupHoB
M. B., lOgenbcoH K. C n MHOrue gpyrue.

1. HoTapranbHasa 0eaTeslbHOCTb B KOHTEKCTE peasv3aunm 3alinTbl Npasa

HoTapuaT B Poccuiickon ®epepaumm - 3To CUCTeMa, BKOYaoLwas B ceba HoTapuycos, paboTalowmx B
rocyfapCTBEHHOW HOTapMasibHOM KOHTOPE UAN 3aHNMAaLWNXCSH YaCTHOW NPaKTMKOWN, @ Tak>Ke OpraHbl
HOTapMasbHOro CamMoynpaBJIEHUSA, KOTOPble NMpU3BaHbl 06ecne4ynTs B COOTBETCTBUM C 3aKOHOAATE/IbCTBOM 3aLLUUTY
npaB N 3aKOHHbIX MHTEPECOB rpakaaH 1 IpNANYeCcKMX AnL NyTemMm opraHm3aumm n CoBepLleHns NpeayCcMOTPEeHHbIX
3aKOHOOaTeNIbHbIMN aKTaMun HOTapuasibHbIX ENCTBUI OT MMeHn Poccuinckon depepaumn.

3Ha4yeHWe HoTapuaTa B Fpa>K4aHCKO-NPaBoBOM chepe CBA3aHO Npexxae BCero ¢ TeMu HoTapuasibHbIMA
OEeNCTBUSAMU, KOTOPbIE OCYLLECTBSIET HOTApMyC NO OXPaHe U 3aWmnTe rpakAaHCKux npas. TN OeNCTBUS
HOTapuycCbl peanusyT cpeamn APYrmux CBOMX PyHKUUIA, MOL KOTOPbIMA MOHUMAT CoAepKaTesibHble
XapaKTepUCTKN, OTparkatoLme OCHOBHbIE HanpaBJ/IeHNs U CYLLHOCTb AeATeNbHOCTU OpraHoB HoTapuaTa B
npasoBon cncteme Poccuu.

JdencTByollee 3aKOHO4aTeIbCTBO NpPefoCTaBAsAeT HoTapMycaM NnpaBo OCYLLEeCTBAATb 3alUNTy HapyLUEHHbIX
Cy6beKTUBHbIX FpaXKAaHCKUX nNpa.. Tak, cornacHo cT. 1 OCHOB 3akoHoJaTeNbCTBa PP 0 HoOTapmaTe «HoTapuaT
npussaH obecneymBaTb B COOTBETCTBUN C KOHCTUTYLMeNn PO 1 Apyrum 3aKOHO4ATENbCTBOM 3alLUTy NpasB n
3aKOHHbIX UHTEpeCcoB rpakaaH 1 ipuandyecknx JnL nyTem coBepLleHuUs HoTapuycamMmm npenyCcMoTpPeHHbIX
3aKOHOOaTeNIbHbIMW aKTaMn HOTapuasibHbIX OEACTBUA OT MeHn Poccuinckon ®epgepaumn» [4].

Tak, B LaHHOM HOPMATUBHOM MOJIOXKEHNM 3aKOHOoA4AaTe b B LLe/IoM onpeaesivi KOHUENUUIO OCyLLeCTBeHNS
HOTapuaJsibHON 0eATeNbHOCTN, OCHOBaHHOM Ha 06LLenpaBoBbIX NPUHLMMNAX 3aKOHHOCTW, paBEHCTBa,
OTBETCTBEHHOCTU, KOPNOPaTUBHOCTU N T. 4. Npn 3TOM OJHUMUN N3 KJIIOYEBbLIX MOHATUIN B HAa3BaHHON hopmMmyne
ABNAOTCSA «Npu3BaHue» (HoTapuaTa) n «obecnevyeHne 3aWmTbli» (HOTAapUaTOM) NPaB U 3aKOHHbLIX MHTEPECOB
rpakgaaH n opraHmsaumn. ccnepyem faHHble NOHATUA B LeNsx onpenesieHns poan n 3Ha4eHns HoTapuasibHON
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[eATeNbHOCTN B KOHTEKCTEe peanmsaumm 3anThbl Npasa. a8 3Toro onpeaenuM, Kakosa npasoBas Nnpupoaa
HoTapmaTa, cnocobHa Sin HoTapuanbHasa LEATENIbHOCTb MOPOXKAAaTbh CaMOCTOATE/IbHblE MPaBOOTHOLUEHUS.

1. NMpaBoBble OCHOBbLI HOTapMasbHON AeATEeNbHOCTU. YNOMAHYTOe NMoHATME "Npu3BaHune" He Bbi3biBaeT 0CObbIX
npobsem C NOHNMaHNEM CMbIC/1a. DTO O3HaYaeT, YTO HOTapuyc, NCXOASA U3 BHYTPEHHUX YOe)XaAeHW, NoXxXenaHun
OCYLLECTBNISATb BbICOKYIO HOTapuabHYIO AeATENbHOCTb, OCYLLECTBASET ee, cobniofas COOTBETCTBYOLWME NpaBuia
N NONOXKEHNS, KOTOPbIe NMEIOT eAnHble NpodecCnoHasbHble CTaHAapThl. iIcnonb3ys 3Ty KoHuenuuio,
3aKoHOLaTenNun, Ha Hall B3rnaf, NoAYEPKUBAIOT, YTO, BO-MEPBbIX, CTaTyC HOTapuyca - 3To A06poBOJIbHO N3bpaHHbIN
BUA NpodecCnoHasbHON AeATeNbHOCTUW; BO-BTOPbIX, XKeflaHMe CTaTb HOTapnyCcoM CBA3aHO C HEO6X0AUMbIM
ypoBHeM npodeccumn, KoTopbl ABaseTcs obs3aTesibHbIM U CTPOro periameHTUPOBaHHbIM; B-TPeTbUX, NpU3BaHMe
TpebyeT onpeneneHHon coumanbHON N IPUANYECKON OTBETCTBEHHOCTU, CBA3aHHOW C 06LLIEeCTBEHHO-MPAaBOBbLIMU
PYHKLMAMMK, BO3JIOXKEHHLIMW Ha HOTapuyca.

TepMUH «Mpu3BaHNe» COOEPXKUT 3TUYECKYI0 KOHHOTaLWIo, KOTopas COOTBETCTBYeT CMbIC/y cBoboabl Npodeccun,
Hexenm oba3aHHOCTU cnyxbbl. Hanpumep, B ®3 «O rocyfapCTBEHHON FpakaaHCKom cny>xbe Poccumnckonm
denepaumm» Mbl He HaNOEM HMKAKOr0 YMOMUHAHMWA O «NMPU3BaHUN», KpOMe Kak B TUNOBOM KOOEeKCe 3TUKN U
cny>kebHOoro noBeAeHna rocyfapCTBEHHbIX Cayxalmx Poccuinckon ®epepaunm n MyHULMNAAbHBIX CAY>XKaLnx oT
23 pekabps 2010 r., B KOTOPOM, B HaCTHOCTW, OFOBOPEHO, 4YTO «FOCYAapCTBEHHbIE (MyHUUMMaNbHbIE) CnyXKallue,
CO3HaBas OTBETCTBEHHOCTb nepef rocygapcTtsoM, obwecTBoM 1 rpa>kgaHaMmu, npussaHsbl...» [3]. Mo>XHO 6b110 6bl
WFHOPUPOBaTb 3TY 3aKOHOAATENIbHYIO (DOPMYJINPOBKY, HO €e MPUCYTCTBUE BHOCUT onpefesieHHbI OTTEHOK B
YTeHMe OCHOB, Npeanosiaras pexum csoboabl oCyLLeCTBEHNS HOTapnaabHbIX MOJHOMOYMIA, BbibOpa CpencTs,
MacwTaboB 1 MexaHW3Ma KOPNopaTUBHOIo N cyaebHOro KOHTPOAS, KOTOPbLIA, B OTAMYME OT FoCyAapCTBEHHOM
CcNy>6bl, He ABNAETCA TaKUM CTPOrnM N He MOXKeT ObiTb TaKMM CTPOrUM. NMOYTU MOJSIHOCTbIO BMELLMBAETCH B chepy
He To/bKo paboyero, HO 1 JINYHOrO.

OnHako He cyieayeT npeanofaraTth, 4To 6onee cBO6OAHbBIN PeXXUM OCYLLECTBNAEHNA CBOEN AeATENbHOCTH
HOTapMyCOM, B OT/IM4ME OT FOCYAapCTBEHHOW CNyXObl, HE HasaraeT HUKAKON OTBETCTBEHHOCTM, HE TOJIbKO
MOpaJibHON, HO U IOPUANYECKON. DTOT 06 bEKTUBHBIN 3/1IEMEHT NPSMOro NPaBOBOro OCYLLECTBJIEHMS CyLLecTByeT
Kak HeobxoauMmbli n 0653aTenbHbIA, MOCKOJIbKY OH CBSA3aH C peaam3aunen nybamMyHoro npaea, a He YacTHOro
npaBa. YHUKasbHOCTb NPaBOBOro CTaTyCa HOTapuycCa 3ak/l04aeTcsa B C/leyoLWeM: OH ABASETCSH YaCTHbIM JINLIOM,
NpM3BaHHbLIM 3allMLLATbL NPaBa U 3aKOHHbIE MHTEpPeChl 3aMHTEepecoBaHHbIX NPaBOOTHOLUEHW, MPY 3TOM ero
dyHKUMN 1 0693aHHOCTIY MO CYLLEeCTBY ABAATCA NYO6AMYHBIMU, HA YTO 3aKOHOAAaTeNb NOAYEPKMBAET N YKa3bIiBaeT,
4YTO HOTapPMyC OCHOBLIBAET CBOK AeATEeSIbHOCTb UCKIOYNTENBbHO Ha 3aKOHE 1 AeflaeT 3TO OT MMeHU Poccuinckon
depepayun.

Ha gBoncTBEeHHY MpaBoOBYIO NpuUpoay HoTapmaTa yKa3sbiBaeT, A. bernyes, roBopsi 0 TOM, 4TO, C O4HOW CTOPOHHI,
HOTapuaT BbINOJIHAET CBON PYHKLMN CaMOCTOATESIbHO M HE3aBUCUMO OT OPraHoOB rocyAapCTBEHHOWN BAacTu, €
OPYron - ABNAETCA MHCTPYMEHTOM Ny6/IMYHON BNacTn, peasnsyoLlwmm NoJHOMOYNS, BO3/I0XKEHHbIE Ha HEro
3aKOHOM. B cBA3M C 3TMM, 3afa4a rocygapCTBEHHOIr0 perynpoBaHns HoTapuaTa - co34aBaTb U peasn3oBbiBaTb
IopuanYeckmne MexaHu3msl NOALEPKKN AAaHHOMO UHCTUTYTa C OAHOBPEMEHHbLIM KOHTPOJIEM €ro AeaTeNbHOCTH [6].
Tak, MexaHn3M HoTapuasabHOWN AeATeNIbHOCTU OCHOBAH Ha eANHCTBE YaCTHOro u Nny6anyHoro, cy6bbeKTUBHOIO 1
06BHEKTUBHOI0 NPaBOBbIX KOMAOHEHTOB. [10 3TON NpPUYMHE NOJIHOMOYMS HOTapuyca COOTBETCTBYIOT ero NPsiMbIM
0643aHHOCTAM MO OTHOLUEHWUIO K KJINEHTY, HapyLUEHNE KOTOPbIX TaKXXe ABAAETCA YaCTHbIM Ui nyb6amyHbiM. B
3aBMCUMOCTM OT TOr0, KaKoBbl (hakTN4eckue 06CcToATebCTBa HapyLLeHNa HOTapnyCoM 3aKOHa, KaKoBbl
nocnencTensa U 0CO6EHHOCTUN BUHbI, BO3HUKAET onpeaesieHHbIn 3aKOHOM BUA, lOPUANYECKON OTBETCTBEHHOCTU: OT
rpa>kAaHCKon [0 YroJIOBHOMW.

Elle ogHMM NpU3HaKOM, yKa3blBaloLWMM Ha YaCTHO-NPaBOBON MexaHW3M AeATesIbHOCTU HoTapuyca, ABnseTcs
OTCYTCTBME CONMAAPHON U cybCcnanapHom oTBETCTBEHHOCTU FOCYyAapcTBa B cayyvae yuiepba, NpUYMHEHHOro
HE3aKOHHbLIMW OENCTBMAMN HOTapuyca (3a UCKIOYEHNEM FroCyAapCTBEHHbLIX HoOTapuycoB) (a63. 5, 6 cT. 17 OcHoB
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