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Tun paboTbl: PeLieH3ns

MpepmeT: Teopus rocynapcTsa v npasa (TrM)

[yXOBHbI CMbIC/1 MpaBa B lopnanyeckon repmeHesTurke. A.. OBYNHHNKOB

CTaTbsa NocesLiLeHa BONpocaM NOHMMaHNSA CMbIC/la NMpaBa B paMKax repMeHeBTUYECKON N KOMMYHUKATUBHOMN
napagurmbl. ABTOp OTMeYaeT, YTO IopUANYecKas repMeHeBTUKA HE MOXKET NOHMMAaTbCA Cyrybo Kak ToNKoBaHue
3aKOHOB, OHa OXBaTblBaeT ropa3fo 6onee macwTabHble NpoLecCh TOJKOBaHWUS NPaBOBON HOPMbI B akTe
COLMaNbHOro MbILLJIEHUA YenoBeKa.

Mpobnema NoHMMaHMA NpaBa 3a4acTylo CBA3aHa C TEM, 4TO OHO AEKIapupyeTcs Kak CUCTEMa BHELLUHUX A4
JIMYHOCTW NOoBefeHYeCKMX HOPM, MO OTHOLLEHUNIO K KOTOPOW CaMy NI0AWN, K KOTOPbIM MPUMEHSAIOTCSA 3TN HOPMBbI,
3aHMMalOT NacCMBHOE NMoJioXKeHne. Ho Takon Noaxon, Kak oTMe4yaeTCs B CTaTbe, COBEPLUEHHO He y4YuTbiBaeT
BOMpocCa 0 (POPMUPOBAHNN NPABOCO3HAHMSA, 06 aKTVUBHOM OLLEHOYHOM OTHOLUEHUWN Yesi0BeKa K CyLLeCTBYOLLeN
HOpMe.

ABTOp obpallaeT BHUMaHUE Ha TO, 4HTO KOPHU NpaBa — B OYXOBHOW XXW3HW JINHHOCTU, 4TO 6e3 nobeun K 6nmxHemy,
6e3 )KepTBEHHOCTU HEBO3MOXXHbI HW 0bLLeHne, H1 NpaBoCo3HaHUe. B repMeHeBTUYEeCKOM KOHTEKCTe COBEpPLUEHHO
4YeTKO MPOoABASETCA KOMMYHUKATMBHas CyLLHOCTb NpaBa, AeJlalolero BO3MOXHbIM coumalibHoe bbiTre YenoBeka,
ero cocyuiectsoBaHune ¢ ApyrumMm JoabmMu.

Ccblnladacb Ha NOHUMaHMe PUAo0COPCKON repMmeHeBTUKN Xangerrepa, A.. OB4MHHUKOB OTMEYaeT, 4TO
repMeHeBTUKa He MOXKEeT BbICTyNaTb KaK CBOA MpaBwuJ Mo MHTepnpeTauum TEKCTOB. DTO y4eHne 0 YenoBeKe B
NCTOPNYECKOM U COLMaNIbHOM KOHTEKCTe, 06 3K3MCTeHUNanbHOM ONnbITe YesloBeKa, 0 ero NoACTPOMKe Noja 3anpoc
obulecTBa, B KOTOPOM OH CyLLECTBYET 1 pa3BuBaeTCs.

CBfI3b repMeHEeBTUKN C KOHCEPBATUBHbLIM NMPaBOBbIM MbILLJIEHNEM BUANTCA 34eCb B TOM acrnekTe, 4To 0be 3Tun
HayKu BUAAT NyTb K cTabuabHOCTU obLiecTBa B MOUCKE eAMHOIro A4 IloAe CMbIC/IOBOrO MoJis, B COrlacoBaHUM UX
VHAVBMAYaNbHbIX MHTEprpeTaunin HoOpM Npasa U APYrmx acnekToB COBMECTHOr0 CyLleCcTBOBaHUS.

epMeHeBTNKa paccMaTpuBaeT NPoLECC OCO3HaHUSA CMbIC/1a NOCTYMNKa Yepes runoTtesy 1 npearnoHmmaHue. Mol
MO>XEM CKa3aTb, YTO CNEKTP 3TMUX CMbIC/IOB OFpaHMUY€eH BOCMPUATUEM U KPYTO30POM OCO3HAaOLLEro.

Mo3TOMYy M He MOXKeT CyLLEeCTBOBaTb NPaBOBbLIX HOPM B BakyyMe. OHU 0653aTesibHO A0JIXKHbI BbICTPanBaTbCS C
OMOpON Ha CoUManbHYIO XN3Hb 06LLeCTBa, Ha AOCTUXEHUS COLMalbHbIX HayK Ha COBPEMEHHOM 3Tane pa3sutusa. B
caMoM 06LLeM CMbIC/Ie MOXKHO CKa3aTb, YTO MPaBO Kak TakoBOe CaMo ABASETCA (PEHOMEHOM COLMasibHOM XU3HN U
He CyllecTBYyeT B OTPbIBE OT COLUMalbHbIX peasnm.

MpaBoBOe MbILIEHNE B repMeHeBTUYECKOM Napagnurme Ha COBpeMeHHOM 3Tane, Kak 0OTMevyaeT aBTop, YKe He
BOCMNPUHMMAETCA KakK OTpa>KeHne BHELLHeN YeN0BEKY COoLMalibHO-NPaBoBOn AeNCTBUTENbHOCTN. OHO n3y4vaeTcs
KaK KOHCTpyuMpytoLwasa 3Ty AeNCTBUTE/IbHOCTb aKTMBHasA MbIC/1e4eaTeNbHOCTb.

MpaBoCO3HaHMe 1 caMOo NpaBo onpefesieHbl COLUNOKYNbTYPHO, 3TO 03HaYaeT, YTO Mbl HE MOXXEM U3 TaKon No3Mummn
ChopMyMpoBaTb HUKaKMX Be3yCNOBHbLIX MPaBOBbIX MOCTYNATOB, HE3aBUCUMbIX OT COLMOKYJ/IbTYPHON 06CTaHOBKU B
obuiecTtBe. 1 3To 6yaeT noapa3ymMmeBaTb M3MEHYNBOCTb NPaBOBON HOPMbl BMECTE C U3MEHEHUAMU B
COLMOKYIbTYPHOW XN3HN obLyecTBa.

ABTOp McCnefoBaHNA 3afaeTCs BONPOCOM O TOM, KaK »X€ Mbl MOXKeM OnepupoBaTb NOHATMEM MpaBa 1 NPaBOBON
HOPMbI, €C/IN He MOXKeM nogpasymeBaTb No4 3TUMU TePMMHaAMK eANHOr0 A1 BCeX 3TajIoHa, He MoABep>XeHHOro
U3MEHEeHUAM Mof, BJUSHMNEM BHeELWHNX haKTOpOoB. Takon NoAxXo 4 MOXKEeT NPMBECTU HAaC K UCKaXKEHUSM B
npaBonpuMeHeHnn, Bedb ec/im HeT 06bEKTUBHOI0 3TaJIOHHOrO NPaBOBOro 3aKOHa, TO 4OCTAaTOYHO N3MEHUTb ero
COLMaNbHYIO OLEHKY, 4TObbl N3MeHUTh (hOpMYy ero npumeHeHns. Eciv npaBoBas Hayka fBAs0TCA cyrybo
Bblpa>Xe€HUEeM MeHTaJIbHOro CKfaja Hapoaa, TO C OAHOW CTOPOHbLI, 3TO NPEKPACHO 06BACHAET pa3HuLy B
3aKoHoAaTeNbCTBE U CUCTEMaxX NpaBonpuMeHeHus. Ho ¢ Apyron CToOpoHbl CTaBUT NoA Bonpoc aoboe
TEOpPeTU3NPOBaHME O HOPMaxX NpaBa, MOCKOJbLKY Ntobas naes MoxeT ObiTb PaBHO CNpaBeaIMBa NN COBEPLLUEHHO
owmboyHas, ecnm NoMeLlaTb ee B pa3Hble COLMOKY/IbTYPHbIE Cpeabl.
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