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Tun pabotbl: CTaTb

Mpepmer: lNpaBo

TEOPUA “4UNCTOI O NMPABA” I'. KEJIb3EHA

CoBpemeHHoOe pa3BuTue rnobanbHbIX UHTErpaLMOHHbIX MPOLLECCOB MUPOBOW LIMBUIN3ALMN XapaKTepnlyeTcs
YCUNEHHBLIM BHUMAaHNEM K MOUCKY TEOPETUYECKNX KOHLIENLUUIA, KoTopble obecnevaT ahhekTUBHOE AeNcTBMe
MexaHM3Ma 3alUlnTbl NpaB YesnoBeKa. BbIACHEHWE COOTHOWEHUSA CreumasnbHO-IOPNANYEeCcKOro n obiecoumnansHOro B
COZep>XaHUM 1N CYLLHOCTW MNO3NTUBHOIO NpaBa SBASETCA Ba)KHbIM aCcNekToOM AaHHOW Npobnemsbl, akTyasibHbIM U
cerogHs.

PaccMmoTpeHumne KoHuenumm «4ncToro npasa» . Kenb3eHa ABNAETCA LeNblo 4aHHON paboThl.

HecMoTps Ha TO, 4TO IOPUANYECKUIA NO3UTUBNU3M B XX Beke Bbl1 3HAaYMTENIbHO NOAABAEH COLMONOTNYECKUMUN 1
eCTeCTBEHHOHay4YHbIMU Teopuamu, B 6yp>KyasHom opucnpyaeHLmnm 3Ha4mTelbHOoe MeCcTOo BCe eLle 3aHUMan
dhopmanmsm. Hanbonee BanaTesibHbIM HanpaBJsieHMEeM NPaBOBOr0 HEOMO3UTMBU3MA ABSETCA HOpMaTUBM3M MaHca
Kenb3eHa.

N3y4yeHune CyLHOCT HOPMATMBHOM MPaBOBON TEOPUN ABISETCA KpaeyrosibHbiIM KAMHEM MOHUMaHUA SPYyrux
Teopwui nNpasa, NOCKOJIbKY 3BOJIIOLMOHHBIN NYyTb Pa3BUTKUSA 3TOr0 MOHATUSA OTMEYEH MHAVNBMUAYabHbIM BK1aA0M
Ka>X0ro 13 ero cosgaTtesier, KOTOPbI C/Y>XWUJ1 ONJIOTOM AJ18 CO34aHNA AOMOJHUTESIbHbLIX KOHLENTYasIbHbIX
noaxoA40B.

laHc Kenb3eH poauincs B MNMpare B 1881 roay. B Bo3pacTe AByx NeT OH nepeexan co CBOMMU poanTenamm B Beny,
rae v Havajn 3aHMMaTbCA Hay4YHOW AeATesIbHOCTbIo. [Toayymnn nocT nsgatens XXypHana nybanyHoro npasa, B
KOTOpOM OH onybnnkosasn ceou nepsble paboTbl. OHM BbINM NOCBALWEHbI UCTOPUK 1 NpobaieMam rocy4apCTBEHHOIO
npasa, B YaCTHOCTW, OTHOLLEHUIO K 3TUM BornpocaM JaHTe Anurbepu. B TeyeHune aToro nepuoaa 6uiiu
OKOHYaTesIbHO ChOPMMPOBaHbI TeopeTnyeckme B3rnaabl KenbseHa. Kak n3secTtHo, nocse NepBo MMPOBOWN BOWMHbI
B EBpone Havanuce 6ypHble 06LLeCTBEHHO-MOAUTUYECKME NpoLecchl. OHX He 060l CTOPOHOW N pa3aeneHHyo Ha
HeCKOJIbKO rocynapcTts ABCTpo-BeHrepckyto Nimnepuio.

B 1918 rogy NaHc Kenb3eH cTan npogeccopoM BeHCKOro yHMBEPCUTETA, @ TakKXXe IOPUCKOHCYJSIbTOM MepBoro
pecnybankaHCKOro npaBUTeNbCTBA, B COCTaBe KOTOPOro y4acTBOBasl B pa3paboTke KOHCTUTYLIMOHHbBIX 3aKOHOB
nocneBoeHHon ABcTpun. OT nmeHun rnaebl KabuHeTa oH pa3spabaTkiBan npuHATHIN B 1920 rogy nNpoekT
KoHCTUTYuUmn ABcTpuinckon Pecnybnunku. Mo3»xe oH 0oCcHoBan KOHCTUTYLUMOHHBLIN cya ABCTpuM 1 paboTan Tam B
KayecTBe Cybu cregylowme oecsaTb JeT.

B 1930 roay Kenb3eH nepebpancs B lepmaHuto, rae nosyymn obpasoBaHue B KENbHCKOM yHuBepcuTeTe. Mpuxog K
B/1ACTW HALWCTOB 3aCTaBwus ero nepeexaTtb B XKeHeBy B 1933 roay, a BCKope 1 B CBOIO pogHyto lMNpary. Tam, B 1934
rogy, oH onybnnkoBan KHUry «4uctaa foKTpuHa npasa» («Reine Rechtslehre»). 9Ta paboTa 6bis1a OCHOBHOM B €ro
Kapbepe. bnarogaps en Kenb3eH n3BeCTeH Kak CaMblil KPYMHbIA 1 MOCiefoBaTeNbHbIN CTOPOHHMK MPaBOBOro
nosuTtmemima. B 1940 rogy, nocne okkynauum Yexocnosakuu, Kesb3eH smurpuposan B CoegnHeHHble LLTaThl.
MepBbiM ero mecToM paboTbl CTana lopnanyeckas Wwkona B NapBapae. B Hen oH paboTan B TeyeHne roga B
KayecTBe NpuriaweHHoro nccnegosatens. Ho agMMHMCTpauma Halwna BKAa4 y4eHOro B akagemMmmyeckoe passutue
FOpnanyeckon LWKOAbI He o4eHb MHoroobelatowmm. NMosToMy B Bo3pacTe 62 neT oH nepeexasn B KanndopHUNCKum
yHuBepcuteT B bepkan. C 1942 roga oH cTan npoceccopoM 3TOoro yHmBepcuteTa n pabotan Tam, B otaene
NOJSINTONIONMK, A0 BbIXOAa Ha NeHCuio. [10 KOHLUA CBOEN XN3HN Kenb3eH He 0CTaB/Isa/ Hay4Hylo paboTy, KoTopas
annnacb no4yTtn 70 net. CMepTb NoOMellana eMy 3aBepwnTb paboTy Hag KHUIoW, KoTopas obobLiaeT nsyveHune
hena Bcen ero XusHu, «0buwas Teopusa HopMm» («Allgemeine Theorie der Normen»).

MwvpoBo33peHue I'. Kenb3eHa chopMmnpoBasioCh B Nepunon pacuseTa u rocnoactsa gpuaocodpmuv nosmMTnMBmM3ma, a
TaKXe WHTEeHCUBHOI0 Pa3BUTUA Pa3/INYHbIX HEOKAHTUAHCKNX LUKOJ U HanpaBJ/IeHNN.

Ero ocHoBHoOW paboTon bbina «4nctas Teopus npaBa». B aTon paboTe I'. Kenb3eH gocTtaTto4YHo nogpobHo
aHaNN3MpyeT MNOHATME HOPMbI, @ UMEHHO: OH pacCMaTpMBaeT HOPMY Kak CXeMy MHTepnpeTauun; KoppenmpyeTt
HOPMbl 1 HOPMOTBOPYECTBO, PeasibHOCTb U MacwTab peanbHOCTM HOPMbI, ONpeLenseT OEeNCTBUSA, KOTOpPble UMeT
MOJIOXKMTESbHBIA U OTPULATESIbHbLIA XapakKTep ANA peryanpoBaHuUs NoBefeHUs alogen: NopsaaokK, NoJHOMOoYuUS,
pa3peLlleHmne; pacCMaTpuBaeT HOPMY U ee 3HadeHue [4, c. 1]. YncToTa AOKTPUHbLI 3aKOHa Kenlb3eHa O3Ha4YaeT He
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OTCYTCTBUE UCXOAHbIX aKCUOM, @ KPUTUYECKME OTHOLIEHNS K 3TUM aKCMOMaM, He UX BO3BbILLEHWE A0 paHra
HeobX0ANMbIX YCJIOBUI CYLLECTBOBAHMNSA 3aKOHaA, HO MX PACCMOTPEHME KakK BO3MOXKHOI0 asibTEPHATMBHOMO MyTH
oboCcHOBaHMA 1 pa3bsACHeHNA 3akoHa [1, c. 174].

B 3ToOl cTaTbe paccMaTpuBaeTCs HopMaTuBHas Teopus . Kenb3eHa n 0coboe BHUMaHWE yOensaeTcs Teopmmn
YNCTOW OOKTPUHbI NPaBa, BEPXOBEHCTBA 3aKOHa 1 Nopsiika, MOpasn U ee OTHOLUEHUSA K 3aKOHY.

MpoBeneM aHann3 «TeopUM YNCTOro NnpaBa», SABJASIOLWENCS KJlacCUYecKol 0CHOBOW COBpeMEHHOW HOPMaTUBHOM
KOHLLeMNLUM NPaBoOBOro OCMbIC/IEHUS.

Mop 3TUM Ha3BaHWEM bblla MOCTPOEHa TeOpPUsi MO3UTUBHOIO NpaBa, KoTopas, 4Tobbl obecrnevynTb ee YNCTOoTY,
OTKa3blBA€TCS OT KOTHUTUBHbBIX YCUJINIA MO OTHOLLEHWIO KO BCEM 3JIEMEHTaM, Yy)XAbIM 3Tol obnactu
nccnenoBaHuin. B ceoem TpakTaTe Kenb3eH NULLET, YTO «4MCTan AOKTPUHA NMpasa - 3TO TEOPUS NO3UTUBHOIO
rnpaBa: NO3UTUBHbLIN 3aKOH B LLe/IOM, a He Kakon-n1mbo ocobbin NpaBoBOM NopsanoK. DTo obLas AOKTPUHa NpaBa, a
He TOJIKOBaHMe OTAEJbHbIX HALMOHAJbHbIX N MeXAYHapoAHbIX NPaBOBbIX HOPM. OH NbITAaeTCst OTBETUTHL Ha
BOMPOC O TOM, 4YTO MPaBUJIbHO N KaK OHO €CTb, HO HE 0 TOM, KaK OHO O0JIXKHO 6bITb NN A0/IKHO ObiTb CO3AaHO. ITO
npaBoBoe NoBeAeHune, HO He MoJINTUKa 3akoHa» [5].

Takum obpa3som, . Kenb3eH, 06061wnB BCe, 4TO 6bIIO CO34aHO ero NpeAlecTBeHHMKaMN Ha NyTun
CTaHAapTM30BaHHOM AOKTPUHbLI, CO3A4a1 CBOKO COBCTBEHHYIO KOHLEMUMIO, «4MCTOE yYeHNe O NpaBe», «y4eHue o
nupamMuae HopM, He 3aBMCALLNX OT CYLLLECTBYIOLLNX>», KOTOPOe Ternepb NOHMMAETCS KaK KnacCMyecKui
HOPMaTMBU3M NPaBOBOro NMOHMMaHUA. I'. Kenb3eH CMor He TOJIbKO 0606LLWTb, HO N CTPYKTYPUPOBaATb Pa3/iNyHble
TOYKUN 3peHuns, B pe3ysibTaTe CMHTE3a KOTOPbIX MOSABUIACh CneumanbHas Teopus, CTaBllas KJ1acCUKomn
HopMmaTumBM3Ma [2, c. 17].
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