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npasa
NcTopnyeckoe pa3BmMTE POCCUICKON MPaBOBO CUCTEMbI YHUKaIbHO. Pa3BuTue npasa HEBO3MOXXHO 6e3 ero
opMasibHbIX NICTOYHMKOB, MO3TOMY Mbl CYUTAEM Ba>KHbIM PacCMOTPETb BOMPOC O pa3BUTUN (POPM POCCUNCKOro
npasa.

YC/I0OBHO MOXXHO pa3fennTb pa3BuTne hopM POCCUINCKOro npasa Ha 4yeTbipe 3Tana. MNepsblin 3Tan HayMHaeTCcH
npuMepHo ¢ IX Beka. B 3To BpeMsa NCTOYHUKOM POCCUINCKOro npasa saBasieTcs obbl4HOe NpaBo, ChopMUPOBaAHHOE 13
obbl4aeB 1 TpaguLMN CNaBAHCKUX MJEMEH. 306eCb Y)Ke BUAHbI 3a4aTKW HarnpaBJIeHU BAUAHNA Ha obLeCTBEHHbIe
OTHOLWEHNA N onpedesniéHHasn CkaaiblBaloWwancs CTPYKTypa opraHn3aumnm npaBoBoro matepuasna. CamMmbiM BaXkHbIM
MCTOYHMKOM YCTHOIO 0BbI4HOIr0 NpaBa ABAANICA «3aKOoH Pycckuin».,

Cnenyoowmm NamMATHUKOM APEBHEPYCCKOro npaBa bbina «Pycckas npaBaa», NepPBONCTOYHMKOM KOTOPOW Bbin
obbivan. Pycckasi npaBaa — cBeTCKUM cynebHumK, KoTopbln 6kl CO34aH roCyfapCTBEHHON BACTbio N He
3aTparvBan LEPKOBHYIO IOPUCONKLUULIO, MPEeAYCMOTPEHHYO CleunabHbIMU KHAXXECKUMKN yCTaBaMu.

Taknm obpasom, NnoMMMO 0bbI4as, Ha NePBOM 3Tane OTAE/IbHOE MEeCTO 3aHUMAT PENNITNO3HbIE MUCAHNA —
KHS>KeCKune ycTaBbl.

B nepuop cpeaHeBekoBon pasapobneHHocTu XII-XV BB. cpean NCTOYHUKOB PYCCKOro MUCbMEHHOMO NpaBa «Ha
rnepsoe MecTO MO KOJIMYECTBY U PacnpoOCTPaHEHHOCTU BbILLIN KHAXKECKNE NucbMa. OHM MMesIn MeCTHOoe 3HaYeHue
N NX BNAHNE He pPacnpoCTPaHANO0OCh Ha BCIO TEPPUTOPMIO FOCYAapCTBa. ITW yKasbl AOMOJHANM U pa3BMBaIn
HOpMbI Pycckoln MpaBabl, npucnocabameas Mx K HOBbIM YC/IOBUAM> .

Mo mepe 06beaAnHEeHNs PyCCKUX 3eMeNb BO3HMKI1a HeE0BX0AMMOCTb KognpUKaLmnm CyLecTByoLlero
3aKoHOoOaTeNIbHOro KoMmnsekca. OToenbHOE MeCcTo B cucteme oopMasibHbIX MICTOYHMKOB NpaBa Ha NepBOM 3Tane
pPa3BUTUS POCCMNCKOro npaBa 3aHUMaeT CobopHOe yno)KeHNe, MO3TOMY Ha HEM CTOUT OCTaHOBUTLCA nogpobHee.
OHo 6b1510 onyb6anKoBaHo B 1649 rogy n Ha3biBasioCb «YnoxeHune uapsa Anekcesa Muxannosm4da». CobopHbIN Kogekc
1649 ropa, kak oTMeTun H. M. 3arockunH, «aBnaeTcs pybexom, oTrpaHUYMBaoOWMM ApeBHEE U HOBOE
3aKOHOAaTeNbCTBO», KOTOPbIN «MPOAOJIKAET IexaTb KpaeyrosibHbiIM KAMHEM B OCHOBE PYyCCKOro
3aKoHOJaTeNbCTBa A0 CaMoro n3gaHua Ceona 3akKoHoB» . YNnoxkeHue 6b1710 NoOAroTOBIEHO N MPUHATO 3eMCKUM
cobopom.

Takum obpazom, CobopHoe ynoxxeHne ohopMUIO U 3aKpPenuo NpucyLme CBoeMy BpeMEHN HOPMbI NpaBa u
ABMIOCb 3Ha4YUTEsIbHbIM LLAroM Brnepes B NOCTPOEHNN CUCTEeMbl MpaBa U 3aKoHOA4aTeNbCTBa, onpeaesine Ha 3TOM
3Tane o6n1acTy NPaBOBOro PeryanmpoBaHns Kak NpoToTunbl ByayLinx oTpacnaen npasa.

BTopoii aTan pa3BuTMSA POCCMNCKOro NpaBa HavymHaeTcsa npuMmepHo ¢ XVIII B. B 1721 roay Poccus 6bina
npoBo3riaweHa nMmnepunen. JaHHbin nepno pas3suTnsa npaBoBon cuctemsl B XVIII B. Bbis1 CBS3aH C yCUsIeHNEM
PO/ 3aKOHa M 3aKOHHOCTU B YrpaBJieHUN CTPaHOW. «EAMHCTBEHHbIM NCTOYHMKOM MpaBa, NoavYepknBaeT
POCCUNCKUIA UCTOPUK NpaBa B. H. JIaTKWUH, CTaHOBUTCA 3aKoH. ... [NaBHasA npuynHa, obycnasnmsatoLias
rocnoacTBO 3aKOHa B KavyecTBe UCTOYHMKA NpaBa W1, BCNe[CTBUE 3TOro, BUAOU3MEHUBLUASA CaMbIil XapakTep
3aKoHOJaTeNbCTBa, COCTOSANA B TOM, YTO ... EANMHCTBEHHbIM Cy6bEeKTOM 3aKOHOAATEs/IbHOW BAaCcTW cTan
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camoep>kaBHbI rocygapb, BOJS KOTOPOro TBOpMsia 3akoH» . OBbl4al, KOTOPbLIA paHee urpaJs peLlatowyto posb B
3aKOHOTBOpPYeCTBE, OTOLE T Ha BTOPOW MJlaH 1 yTpaTuia 3Ha4eHne 3aKoHOTBOpYecKoro gaktopa. Co BpeMéH
npasneHus MeTpa | coobparkeHns LenecoobpasHOCTM N 3aMMCTBOBAHUSA N3 MHOCTPaHHOIO NpaBa cTanu
MPOSABAATLCA B KQ4eCTBE OCHOBHOIO UCTOYHMKA 3aKOHO4aTeNbCTBA.

Ba>kHOe MeCTOo B NCTOPUM pa3BUTUSA (GOPMasibHbIX MICTOYHUKOB POCCUICKOro npasa 3aHmMmana Kkogmdukaums,
oCyLlecTBNEHHas Komuccuen Bo rnase ¢ M. M. CnepaHckum. B 1830 r. 6b1n1 onybankoBaH MonHbIN CBOA, 3aKOHOB
Poccmninckom nMmnepmn, B KOTOPbIA BOLM BCE HOPMATUBHbIE MPaBoBble akTbl - 0T COOOPHOro yJIOXKEHUA A0 YKa30B
AnekcaHpgpa |. lpaBoBble akTbl, NPpUHATLIE A0 1649 r., 6blN NpU3HaHbl HEAENCTBUTENbHLIMU N He ObISIN BKJTOYEHbI
B CBOJ, 3aKOHOB.

M.M. CnepaHckuin onpenensn «knaccmpumkaTop» 3aKOHOB, OCHOBbIBAACh Ha yKa3aHHbIX pasaesnax
3aKoHO4aTesIbHOW CUCTEMbI, OTHOCALLUXCA K chepe peryanmpoBaHmns nyb6anM4HOro npasa v rpa>kAaHCKO-MpaBoBbIX
OTHOLUEHWUIN: «rOCYyAapCTBEHHbIE 3aKOHbI» N «FpaKAaHCKMe 3aKOoHbI». Janee, kak «kaTeropum» 6blan BblAeIEHbI
rpynnbl geTanavsaunini no npeameTy perymposaHus n MeToady BO34ENCTBUSA, @ 3aTeM NX TUMbl, OCHOBaHHbIE Ha
HOPMaTMBHOW MM 3aLLNTHOW HaMpPaBAEHHOCTU AeTaan3aunii rocyfapCcTBEHHbIX N FPaXKAaHCKMX 3aKOHOB. B
nepBOM NopsaKe pacnosiaraJncb «rocyfapCTBEHHbIE 3aKOHbI». Bo BTOpPYo KaTeroputo 6bin BblAeNeHbl «BCE
3aKOHbIl, KOTOPbLIMW FOCYAAaPCTBO U FPaXKJaHCKNN COK03, @ TakXXe BbiTeKalLne n3 HUX npasa 3alliuLieHbl B Xo4e ux
OEeNCTBMSA Mmepamm obLuero rocyJjapCTBEHHOIO 3aKOHa» .

Takum obpa3om, BTOPOM 3Tan pasBUTUA NCTOYHMKOB POCCUNCKOro NpaBa, B CBOIO o4epenb, YETKO pa3fesnéH Ha ABa
noasTana. MNepBbIt Nog3Tan oxBaTbiBaa nepuof ot pedopm MNeTpa | Ao yrBepxaeHna CyaebHoro yctasa 1864
roga. Pecbopmbl, NnpoBeféHHbIE Ha 3TOM NoA3Tane, CMAr4YnIN CpeaHEeBEKOBbIE YepTbl POCCUNCKOrO MpaBocyaus.
TpeTbMM 3TanoM pasBuUTUSA popMalibHbIX NCTOYHUKOB POCCUNCKOrO NpaBa MOXXHO Ha3BaTb MPaKTUYeCKN BeCb XX
BeK. 3[eCb NOABASETCSA HOBbLIN TUMN MNpaBa - COLNANCTUYECKOe COBeTCKoe NpaBo. Y>xe B 1917 rogy HoBoe
rocyfapcTBO CTaJsI0 aKTUBHbBIM 3aKOoHOAaTe1eM, BbiMyCTUB B NepBble oAbl CBOEr0 CyLLEeCTBOBaHUSA COTHHN
[OKYMEHTOB pa3/INyHbIX (POPM U HAUMEHOBAHWI: AeKnapauunmn, NpukKasbl, MOCTaHOBIEHWS, NOJIOXKEHNS,
MHCTPYKUMn 1 T. N. Hanbonee pacnpocTpaHEHHON hopMon akTa Bblnn yKasbl.

Taknm obpasom, n3y4ms passuTre opMasibHbIX NCTOYHMKOB POCCMNCKOro NpaBa, MOXXHO BblAENNTb YeTbipe
OCHOBHbIX 3Tana 3TOro pa3BuUTus:

1. Nl'ocnoacTBo 06bIYHO-NPABOBLIX NCTOYHUKOB (IX-XVII BB.).

2. dopMmMpoBaHMe 1 pa3BUTNE 3aKOHOAATENbLCTBA abCcoNOTUCTCKOro, nMmnepckoro Tuna (XVIII — Havano XX BB.).

3. ®opmumpoBaHue n pasBuTme 3aKoHofaTeNbCcTBa CoBeTCckoro nepmoda (19171991 rr.).

4. PechopMrpoBaHmME COBPEMEHHOIO POCCUNCKOIro 3aKoHodaTenbCcTBa € 1991 r. no HacTosLLee BpeEMS.

TeM caMbIM, POCCMNCKOE NPaBo U ero hopMalsibHble NCTOYHUKN MPOLLAN AOSTNA U CIOXKHbIA NYThb pa3sButusa. Ha
paHHMX 3Tanax bblfa nepeHsaTa BU3aHTUNCKasA KyJsibTypa, UMesio MeCcTo BANAHME NPaBOCaaBMsa U NO3LHEPUMCKOI0
npaBa. Ha BTopom 3Tane 6onblioe BAnsHne okasasa CesepHas EBpona. Ha TpeTbeMm 3Tane 6bin co3aaH
YHUKaNbHbIA TUM MpaBa: COBETCKOE COLMaNCTNYECKOe NpaBo. B HacTosLwee BpeMs pOCCMNCKOe MpaBo CoeanHAeT
B cebe 4yepTbl pa3HbIX NEPUOLOB CBOEro PasBUTUA U TPAAULMOHHO OTHOCUTCSA K POMaHO-repMaHCKON ceMbe
NMpaBOBbIX CUCTEM C onpeaenéHHbIMM 0cobeHHoCTAMM. Mpy 3TOM OHO NPOAO/IKAET pa3BMBaTbLCA.

1.2 MoHATME NCTOYHNKOB MpaBa U Ux cnctemMa

TepMUH «UCTOYHUK» NN «hopMa» NpaBa He HalLIM 0AHO3HAYHOro ornpeaeneHns B OPUANYECKON HaykKe.
OTHOCKTESIbHO COOTHOLLEHNA MOHATUIN «hopMa NpaBa» U «UCTOYHUK MpaBa» CyLeCTBYeT HECKOJIbKO B3ris40B.
HekoTopble y4eHble NosiaratT, 4TO «AaHHbIE TEPMUHbBI NPeACcTaBNAOT cobo 060C061eHHBIE CaAMOCTOATEbHbIE
NOHATUA C COBCTBEHHbLIM coAepXaHueM, T.K. hopMa npasa yKa3blBaeT Ha CNOCOobbl 0OpULINaNBLHOIO 3aKpensieHns n
BHELLHEro CyLecTBOBaHUSA IOPUANYECKUX HOPM, @ NCTOYHUKN NpaBa SABAAIOTCSA OCHOBOW N (hakTopamMu
obuiecTBeHHOro xapakTepa, 06ycnaBanBaloT CyLLeCTBOBaHME NpaBa 1 ero BHyTPeHHee coaep)xaHme» .

B cooTBeTCTBMW C APYrov TOYKOMN 3peHns «AaHHble MOHATUSA TOXAECTBEHHbI, T.K. NCTOYHUKN NpaBa ABASIOTCA
CNocob0oM Bblipa>KeHUsA roCyJapCTBEHHOWN BOJIM - @ 3HAYMT 1 POPMO NpaBa» .

LLInpokoe pacnpocTpaHeHne Ha CeroOAHSALWHNA AeHb MoJly4nsio TpeTbe MHeHNe, B COOTBETCTBUN C KOTOPbIM
«UCTOYHNKN 1 hOPMbI NpaBa c/iegyeT pacCMaTpPMBaTb Kak NOHATUSA, COBNaaoLlme TObKO YaCTUYHO B (hopManibHO
IOPUONYECKOM CMbIC/IE> .

MHoroobpa3ve onpeneneHns NnoHATUN 06bACHAETCA pa3InynamMm B NpaBonoHUMaHun. lNMpeacraBnseTcs, 4To nog
NCTOYHMKaMM NpaBa c/iefyeT NoHMMaTb 6a30Bble MPUHLMIMILI U HOPMbI MPaBOBOIro PeryjanpoBaHuns, a nog chopmamu
- cnocobbl ux oprLManbLHOro 3aKkpenseHus, MHPOPMaLNOHHbIe, AOKYMEHTalbHble, (hakTuYeckne HocuTenu,
KoTopble cogepXaT AaHHble HOPMbI.

Kak oTMeyvaeT M.H. MapyeHKO «MCTOYHUKY MpaBa NpuCyLl, HOPMaTUBHbIN U ODULMaJIbHBIN XapakTep, OH nMeeT



cBoel uenbto cTabunbHOCTb 1 NpeackasyemMocTb. ICTOYHUK NpaBa NoslyyYaeT 3akpernsieHne B onpeaeneHHbIX
NMMCbMEHHBbIX popMax, 4To obecrneymBaeT ero AOCTYMHOCTb, MYBANYHOCTh, eANHOE NPaBOMOHMMaHUA U MPaKTUKY
NPUMEHEHMNS» .

B HacToALWee BpeMs NPakKTUKOM NPaBOBOro PerynpoBaHns N IOpUCNpyLeHLUMen BblAeNseTCs HECKOJIbKO BUOOB
NCTOYHMKOB NpaBa. CaMbIM/ MONYNAPHLIMU ABAAIOTCA: NPaBoBOM obblvali, NpaBOBON NpeLefeHT, HOPMATUBHBbIN
[OroBop, NpaBoBas AOKTPUHA, HOPMAaTUBHO-NPaBOBON aKT.

CuctemMe UCTOYHUKOB NpaBa KakK CJI0XKHOOPraHN30BaHHOW CUCTEME NPUCYLLUKW cneayiolme CBONCTBA:

1) «COCTOMT M3 Pa3/INYHbLIX MO POoAYy 3/1EMEHTOB, Ha3biBaeMbIX NOACMCTEMAMM NCTOYHMKOB MNpaBa, cucTteMamm
HOPMaTMBHbIX NPaBOBbIX aKTOB, CUCTEMOM HOPMaTUBHO-NPaBOBbIX AOrOBOPOB, CUCTEMOMN NPaBOBbLIX NpeLefeHToB U
Op., KOTOpbIE B3aMMOLENCTBYIOT Yepes CUCTEMHbIE CBA3MY;

2) cnocobHOCTb K U3MEHEHMNAM, Bbl3BaHHbIM BAUSAHNEM NHbLIX MOACUCTEM NPABOBOM CUCTEMbI, a TakXe
HOBOOOPa30BaHHbLIMM NCTOYHMKaAMW NPaBa;

3) nepexopn Ha HOBbIN YPOBEHb B MPoOLECcCe NCTOPUYECKOro pa3BUTUA - OT 06bIYHOMO HEMMCAHOro NMpaBa K
nMcaHoMy npaBy, OT pparMeHTapHbIX HOPMaTUBHbIX COBOKYMHOCTEN Yepes3 KoaNMDUKaL Mo - K C/IOXKHOM
ANHaMUNYECKON CUCTEMBI;

4) BO BpeMs PYHKLNOHNPOBAHMWS Yepes CUCTEMHbIE CBA3WN (POPMUPYIOTCA HOBbIE NMPUHLUMBLI, MPAaBOMNOJIOXKEHUS,
npeanucaHnsa, KOTopble He NONYYUIN IOPUANYECKOrO 3aKpenaeHnn, T.K. X NosBJIeHe He NpeaBnaesiocb BO BpeMs
dopMMpPOBaHNA CUCTEMBbI UICTOYHUKOB MpPaBa;

5) cocTonT 13 HauMOHaNbLHOWN; NepapXN4eCKON N FOPU30OHTasIbHOWM (OTpacaeBoln) CTPYKTYpP» .

B ncto4yHmkax npasa cogep)xaTca npennucaHms obuiero xapakrepa (Kpome nNpaBoBOro npeueeHTa), KotTopble
paccymTaHbl Ha MHOrOKpPaTHOE NPYMEHEHNE B TeYeHMe AINTENbHOro Nepruoa, YTo XapakTepusyeT CUCTEMY KakK
CTabunabHYO N YCTONYMBYIO.

dopMasibHble NCTOYHUKM NpaBa — 3TO ouLMnanbHble hOpMbl 06 BEKTUBHOIO BbIPaXkKeHUS N 3aKpenaeHns HOpM
npasa, OENCTBYIOLLNX B roCyAapcCTBe.

OTMeTuM, 4To hopMasibHble NCTOYHUKIM NpaBa Ha3blBalOTCA B iIMTepaType TakxXe N cneumanbHo-topuandecknmm
NCTOYHNKAMMU.
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