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B coBpeMeHHbIX YCI0BUAX Pa3BUTUSA PbIHOYHOM SKOHOMUKN Poccnnckon depgepaunm Havyanacs HOBbIM 3Tan
rpa>kAaHCKO-NPaBOBOro PeryampoBaHna OTHOLWEHU B CUCTEME [OMOBOPOB OJ19 FOCYAapCTBEHHbIX HYXXA
YrOJIOBHO-UCMONIHUTENLHON cucTeMbl (fanee - YUC). PasHoobpasune paboT, Heobxoammbix YUIC aonsa obcnyxmBaHus
nMyulecTBa, Haxogswerocs Ha 6anaHce ®CUH Poccmu, He NO3BONAET CO34aTb e4MHYI0 hopMy [OroBopa n
CTaHOapTM3NPOBaTb NpoLEenypy 3akynok. B cBs3mn c 3Tum nepen nogpasgeneHnamm YUC aosxxHa 6biTb
nocTaBJieHa Ba)kHas 3aja4va No NJjaHMpPoOBaHUIO N MOCNeA0BaTEIbHOCTU AENCTBUIA B paMKax KOHTPaKTHON
0eATeNbHOCTN C Luenblo 3h(PEeKTUBHOIO pacxofoBaHUA BI0AXKETHbIX CPeACTB U NCKIOYEHUS HapyLLUEeHNN
LEeNCTBYIOLLEro 3aKOHOAATeNbCTBA. [ paXKAaHCKO-NPaBOBOE pPeryinpoBaHme KOHTPAKTHON CUCTEMbI OIS
roCyAapCTBEHHbIX HY>)KA MEeHNTEHLMaPHON CUCTEMbI SBASETCS O4HOM U3 BaXKHENLLMX 3a4ay NeEHUTEHLNAPHOMN
CUCTEMbl B HOPMATUBHO-MPaBOBOM 3HAY€HUN, peLleHne KOTOPOoM NO3BONSET OCYLLEeCTBAATL €€ NPNOPUTETHLIE
HanpaBieHNa OesATEeNIbHOCTU. YHacTue yuype K 4eHU u NnpeanpusaTuin B rocyfapCTBEHHbIX 3aKyrnKax oTpakaeT
AKTMBHOCTb UX OOrOBOPHOW N XO35NCTBEHHOWN AeATEeIbHOCTU. B TO )Ke BpeMs B MPaBONpPUMEHUTESIbHON
[eATeNbHOCTN BO3HUKAET MHOXKECTBO BOMPOCOB, CBSA3aHHbIX C 3aKJIl0YEHMEM, UCMOJIHEHNEM, N3MEHEHMEM U
pacToOp>XeHWeM 0O0roBOPOB AA HYX[, KOTopble TpebytloT AeTaslbHOro U3y4YeHuns.

AHanun3 n peweHne BONPOCOB NPaBOBOIr0 peryanpoBaHnsa 4orosopos ana Hyxxa YUC byayT cnocobcTtBoBaTh
COr1acoBaHMI0 MHTEPECOB BCEX 3aMHTEPECOBaHHbIX CTOPOH. OT MMEeHU rocyAapCcTBEHHOro 3aka34yuka YNC
3auHTepecoBaHa B COBEPLUEHCTBOBAHNM NOAX0A0B K 3h(MEKTUBHOMY pa3peLLUEHMO CMOPHbLIX BOMNPOCOB.

Llenb paboTbl - paccMoTpeTb 0COBEHHOCTM NPaBOBOro PeryanpoBaHns COENoK Ha npumMepe yypexxaeHnn YUC.
3ajaynm nccnenoBaHnsa BKAKYAKOT:

[ paccMOTpeTb NOHATUE CAEJIOK U NX FOCYAapCTBEHHOE peryanpoBaHue;

JonncaTb 0COBEHHOCTM [OrOBOPHbLIX 0653aTENBLCTB C y4aCTMEM YYPEXKAEHUA U OPraHOB YrOJI0BHO-UCMONHUTENIbHON
cnctembl Poccuiickon depepauunu;

0 n3y4nTb 0COBEHHOCTM 3aK04YeHna CAenok ydpexageHnamm YUC.

Ob61bekT nccnenoBaHua: caenkun ydpexxaeHun YUC. MpenmeT nccnenoBaHus: HOpMbl NpaBa, onpeaensouime
0Co6EeHHOCTN NPaBOBOro peryampoBaHnsa Coenok ydpexageHnn YUC.

NcTo4yHmKoBYO 6a3y nccnenoBaHus NpeacTaBasioT y4ebHble Tpyabl POCCMACKMX YYEHbIX MO BOMNPOCaM TeMbI
nccnenoBaHus.

MeToponornyeckyo oCHoBy AaHHoOW paboTbl cocTaBnAlOT obLieHayyHble (NOrMYecKnin, CUCTEMHbIN aHann3) n
crneunansHble (hopMasnbHbIA, CPAaBHUTENbHbIN) MEeTOAbl NCCIeN0BaHNS.

CTpyKTypa uccnefoBaHus onpeesieHa cogep>XaHMeM TeMbl N MOCTaBJ/IEHHbIMUY B XO04e HAaCTOSALLEro NcCnenoBaHns
3agadamu. PaboTa cocTouT 13 BBEAEHUS, OCHOBHOW YacCTu, 3aKto4eHns n bubnmorpadmyeckoro cnucka.

1. TEOPETUYECKUE ACMEKTbl PEFYJIMPOBAHUNSA COENIOK YYPEXKOEHUN YWC

1.1. MoHATWe 1 rocyaapCTBEHHOE peryanpoBaHme cienkm

Coenku - 3To AeNCTBME AeecnoCcobHbIX rpaKaaH 1 Ipuanyeckmx i, HanpassieHHOe Ha yCTaHOB/EHMe,
M3MEHeHne NN npekpalleHne rpa)kKaaHcKux npas n obssaHHocTen. [leficTBue, coBeplluaeMoe PU3NYeCcKUM n
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IOPUANYECKMM JINLLOM C LeNbio NPenoCTaB/IeHNS YCYr UK NPoAaXknm TOBApPOB, a TakXe Apyrve 4encraus,
HanpasJ/lIeHHble Ha YCTAaHOBJIEHUE, N3MEHEHME U NPEKpPaLLeHMe FpaXkaaHCKMX NpaB u 06s3aHHOCTEeN. Mo 3Ton
MPUYNHE CorsalleHnsa OTANYalTCa OT NMpPaBOHapyLUEeHN, C KOTOPbIMU 3aKOH CBA3blBaeT BO3SHUKHOBEHME,
M3MEHEeHNe Nan nNpeKkpalleHne rpa)kgaHCcKnx npas 1 o6a3aHHOCTEN, TaKMX KaK YrosloBHble NpecTynjeHnsa (rnasa
59 Npa)xgaHCKOro Kogekca) n HesakoHHoe oborauieHune (rnaea 60 NpaxkaaHCKOro Kkogekca). EAMHCTBEHHOM Lenbto
CorsalleHns ABASETCA lopuan4yeckoe Uan, Kak ykasaHo B cTaTbe 153 pak4aHCKOro Kogekca, ycTaHOBAEHME,
N3MEHeHNe NN NpeKkpalleHne rpa>kgaHcKmnx rnpas 1 obsasaHHoOCTEN.

HencTtBus MoryT 6biTb BbIMOJIHEHbI B MMCbMEHHOW UM YCTHOM hopMe, a B HEKOTOPLIX CJIyYasix C MOYaJInBOro
cornacusa. OgHakKo HeT HeobxogmmocTu, 4Tobbl hrnsndeckoe Lo HbIIO NOHOCTLIO 0OCBefoMIIeHO 060 BCex
IOPUANYECKNX NOCNEeACTBUAX COeNKN. B uenom, 0OCTaTOYHO MOHMMATb, YTO AENCTBUE HarMpaBJIEHO Ha
OOCTMXKEHMe lopnanvyeckoro pesysabTaTa.

3ako4eHme cornalleHna-3To coriacoBaHMe OCHOBHbIX YC/IOBUI COrlalleHns, KOTOpoe HanpaBieHo Ha
yCTaHOBJIEHME, NPEeKpaLLEHNE NN N3MEHEHNE NPABOBbLIX OTHOWEHNN PU3NYECKNX NN IOPUNONYECKUX L. Bnabl
CAENOK B COOTBETCTBMU C pakAaHCKUM KOOEKCOM 3aKJ/I04aloTCA B YCTHOM M MUCbMEHHON chopMe (MpoCTon naum
HOTapMaJbHONM), @ TakXXe C MONYanMBOro cornacus. MsyyeHne obbema coenok, KOTOpble 3aKOH NpefycMaTpuBaeT
B onpenesieHHoON hopMe, a TakxXKe Lenen n 3agad, Kotopble npecnenyeTt 3aKoHO4aTesIbHbIA OpraH, Tak)Xe umeeT
60/bLIOE 3HaYeHWe, MOCKOJIbKY A8 OOHUX BULAOB CAOEM0K YCTaHaB/AMBAETCA NpocTas NucbMeHHas opma, a ons
OpYrux - HoTapuanbHas opma.

YcTHasa hbopMa-3TO CNOBECHOE BbipaXkeHue BOJIU, NMPY KOTOPOM YHaCTHUK Bblpa)kaeT C/I0BaMU CBOE HaMepeHune
3aKJII04NTb COrNalleHune, a Tak)Xe yC/I0BUA ero BbINMOJIHEHMSA. Bo Bcex ciy4vasx, Korga nHoe He npeaycMoTpeHoO
3aKOHOM WM OOrOBOPOM, COrlalleHns MoryT ObiTb 3aK/Il04EHbI B YCTHOM hopMe B COOTBETCTBUM CO CTaTben 159
pakxpaHckoro Kogekca Poccuiickon depepaumn. Mpoctas nucbMeHHas opma, ecan xoTs bbl OAUH U3 ee 4/1eHOoB
ABNISIETCA LOPUANYECKUM NNLOM; MeXOy (PU3NYECKUMN NNLAMKN Ha CyMMY, npeBbiwatollyto 10 000 pybnei
(NpeBblWaOLLYI0 KaK MUHUMYM B AECATb pa3 yCTaHOBJIEHHYIO 3aKOHOM MUHMMaJIbHYIO 3apaboTHYIO nnaTy); ecnm
3TO YCTAHOB/IEHO 3aKOHOM WM COrNalleHneM CTOPOH.

Coenkn nogne)xxaTt HoTapuaJibHOMY 3aBEPEHUIO B C/IEAYIOLWMX CNYyYasaX: eCnv 4S9 HUX 3aKOHOM YyCTaHOBJIEHA
obs3aTenbHasa HoTapuanbHasa hopma. Ecnm obazaTenbHas HoTapuasbHas GopMa yCTaHOBJIEHa COrlalleHneMm
CTOPOH, AaXKe eCcsin 3aKOH He nMpefycMaTpuBaeT Takoro TpeboBaHus.

[MpaBoBoOE perynmpoBaHue oTAesIbHbIX BUAOB CAEJSI0K OCYLLEeCTBASETCA cneymanbHbiMN CTaTbaMu pa>k4aHCKOro
Kogekca 06 oTaeNbHbIX BUAaxX 04HOCTOPOHHUX COrlalleHnin: AoBepeHHOCTb (cTaTbn 185-189), nybanyHoe
npucy>xxaeHne npusos (ctatbn 1055, 1056), ny6anyHbIn KOHKYpC (cTaTbn 1057-1061), 3aBewtaHne (ctatbn 1118-
1140) n T.4.

[BYCTOPOHHUE, ANA 3aKN04eHNA goroBopa TpebyeTcs Bbipa)KeHne CoriacoBaHHOM BOM ABYX CTOPOH
(mBYyCTOpOHHEee cornalleHune) nnm Tpex nnm 6onee cTopoH (cM. MyHKT 3).

MHOroCTopoHHME - CAENKK MPU 04HOM ycnoBum (cTaTbsa 157 Mpa>kaaHCKOro Kkogekca) YC/IoBHOe cornalleHue
MO3BOJISET NOCTaBUTb CPOK AENCTBUSA COrlalleHns B NPSAMYIO 3aBUCMMOCTb OT KOHKPETHOMN XXU3HEHHON
noTpebHOCTM CTOPOHLI. 03TOMY 00bIYHO FOBOPSAT, YTO YCJ/IOBHOE COrlalleHe BHOCUMT B COrjlalleHne MOTKB, B TO
BPEMS KakK, KaK y>Xe roBopuJIoCb, COrjlacHo obLiemy npasuy, MOTUB HE MOXKET BAMATb Ha AENCTBME COrnalleHmns.
Choenka cynTaeTcs 3aKJIl0O4YeHHOW, eCM CTOPOHbI MOCTaBWUAM BO3HUKHOBEHME NpaB 1 06513aHHOCTEN B 3aBUCUMOCTb
oT 06CTOATENLCTB, ANS KOTOPbIX HEN3BECTHO, MPOU30ONAET 3TO UK HET.

HanpumMep, 0TCPOYEHHbBIMU YCIOBUAMIK AOFOBOPA NOPYYUTENLCTBA MOTYT ObITh 3aK/Il04eHMe APYrnX A0MOBOPOB
obecneyeHuns, N3MeHeHMe coCTaBa YY4aCTHUKOB UM OPraHOB YNpPaBAEHUS NOPYYNTENA NN OOJDKHUKA.
CornaweHve cyMTaeTCa CoOBEpPLUEHHbLIM MNPX OTJINYHOM YCJI0BUN, €C/IN CTOPOHbLI MOCTaBWUIN NpeKpalleHne cBonx
npae 1 06a3aHHOCTEN B 3aBUCMMOCTb OT 06CTOATENLCTB, KOTOPblE HEU3BECTHO, MPOMU30MAYT OHU U HET.
OT/NINYHBLIM YCIOBUEM AJ151 MOPYHYUTENbCTBA MOXXET BbiTb, HaNpuMep, PacTop)XeHne (HeLeNnCTBUTENbLHOCTD,
HencnosHeHue) apyrux obecneymTenbHbIX CAeNOoK. ECnm cTopoHa, KoTopas HecnpaBeLIMBO BOCNpenAaTCTBOBasla
BbIMOJIHEHMIO YC/I0OBUS, Ae/laeT BbINOJIHEHNE YCI0BMSA HEBbLIFOAHbLIM, YC0BME NMPU3HAETCA BbIMOIHEHHbLIM. ECnn
CTOpPOHa, KOTOPOW BbIFOAHO BbIMOJIHEHNE YC0BUSA, BHEC/Ia HECMPaBeA/IMBbLIN BKAL B BbINOJIHEHWE YC/I0BUSA,
yCn0BMe NpuU3HaeTCa HenpueMsieMbiM. Hanpumep, 3ak/to4eHmne corsalleHns Ha ApYrux Uian HeBbIrogHbIX
yCNI0BUAX, BCTYMJEHNE B KOTOPOE TaK>Xe 3aBUCUT OT NoBeAeHNs O4HON U3 CTOPOH, He 3arnpeLLeHo.

JencTByioLlee poCCUNCKOE 3aKOHO4ATEeIbCTBO AOMYCKAET, KPOME CMOPHbIX N HE3HAYNTESIbHbLIX COrlalleHnn,
apyrue nocnencTens 3a HecobnogeHne cornaweHnin TpeboBaHU 3aKoHo4aTebCTBA. HeKoTopble NocnencTBusA
TaKOro HeCOOTBETCTBUSA B LLEJIOM BECbMa CX0XXW B CMbIC/Ie HeAeNCTBUTE/IbHbIX TPaH3aKLUMA Takoro Tuna, KoTopble
ABNIAOTCSA HEBbIMOJHUMbBIMUN - HE UMEOT UCKOBOMW CUbl. O4HAKO B COOTBETCTBUN C POCCUNCKUM
3aKOHOOaTesIbCTBOM Takue TpaH3aKun 4eNCTBUTESbHbI.



Poccuitickoe rpa)AaHCcKoe NMpaBo, Kak 1 rpa)kaaHckoe NpaBo HEKOTOPbLIX APYIrUX CTPaH, AOMNYyCKaeT BO3MOXXHOCTb
npeobpa3oBaHnNs HeAENCTBUTENBbHOW CAENIKA B AeNCTBUTENbHYO. TakuM 06pa3oM, B COBPEMEHHbIX YCJIOBMAX
WHCTUTYT COrNalleHns NMoayyusn CBoe AafibHelllee COBEPLUEHCTBOBAHWE U Pa3BMTUE B FPaxAaHCKOM
3aKoHoaTesbcTBe Poccuiickoi Pepgepaunn. HYacTb NONOXKEHWIA TPAHCAKLMOHHOW AOKTPUHbI OCTanach
HEeN3MeHHOW, oCTaslbHaa YaCTb HOPM MpeTepnena onpeneseHHble U3MeHeHUs 1 AOMNOJHeHUs, 06HOBMIaCb, CTana
Niyyle 1 ahheKTMBHEE 0TpaXkaTb U PEryMpoBaThb Fpak4aHCKO-NPaBoOBble OTHOLEHUS B obuecTBe. OQHAKO
HEKOTOpbIe peasiuv CerofHsLIHEero AHs Noka He Halau AOJHKHOrO OTpaXkeHUsi B AeiCTBYIOWEM rpaXKAaHCKOM
3aKoHoJaTeNbCTBe Poccuinckon depepauinm, NOCKOJIbKY OHU ellle TOJIbKO CKJIafblBaloTCs, hopMUpytoTCs, aeT
MPOLLeCC HAaKOMIEHNS NMPAaKTUYECKOro OMbITa U ero 0CMbIC/IEHUS.

1.2. XapakTepucTuka LOroBOPHbIX 0643aTeNbCTB C yYacTUEM yupexxaeHnin n opraHos YNC

Ob6s3aTeNnbCTBEHHbIE OTHOLLIEHMWS, OCHOBaHHbIE Ha AOrOBOpPE, ABJSAIOTCS O4HUM U3 Hanbosee pacnpoCcTpaHEHHbIX
BUAOB IpaKAaHCKMX NMPaBOOTHOLIEHN, HeobXxoAMMbIX ANS YAOBNETBOPEHUs noTpebHocTen nx cybbekTos. Ons
onpeneneHHbIX TUNoB Cy6beKTOoB (FrocyAapCTBEHHbLIX OPraHOB) Takoro poaa
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