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BBELOEHUE

Poccunckas ®epepauns, npososrnawasn cebs noeMokpaTn4yeckuMm rocyaapcTBoM, onpeaenseT npasa 1 ceoboabl
YyesoBeKa BbICLIEN LLleHHOCTbIo, a ux cobniogeHne un ncrnosHeHne - ceoen obs3aHHoCTbIO . Mpn 3ToM Poccms He
MOXXeT KOHTPO/IMPOBaTb BCe Chepbl XXN3HU FparKaaH, Y4TO ABASETCA OAHUM U3 MPOSABJAEHUN AeMOKpaTuUn; nocemMy
HeCMoTps Ha To, 4To cobnoaeHMe NpaB YenoBeka U rpaxkgaHnHa sBnseTcsa 06583aHHOCTbIO FrocyAapcTBa, OHU
4acTo HapylwaloTcs. B Takom cny4vae BO3HMKaeT NpaBo Ha CyAebHyto 3alumnTy, KOTOpPOe Mo CBOEN CyTU ABAsSeTCA
HeoTbeMJieMbIM, TaK Kak B cTaTbe 46 KOHCTUTYyuun Poccuinckon ®depepaumn rnaBeHcTByeT popMySIMPOBKaA
«KaXAbll MeeT NpaBo Ha cyaebHylo 3aWmnTy» , To eCcTb rpa)kaaHe Poccuinckon degepaunm, MHOCTPaHHbIE
rpa>kgaHe nav nuua 6e3 rpaxgaHCcTBa MMEIOT NpaBo Ha CyaebHylo 3awmnTy. B 3ToM CBA3M 0TKa3 OT obpalleHus B
Cyd ABNAETCA HeQeNCTBUTEIbHbIM, YTO 3aKpenjeHo, Hanpumep, B paxgaHCKOM rnpoLeccyasibHOM Kogekce
Poccuinckon ®epepauunn .

Y4nTbiBasA 3arpy>XeHHoOCTb CyoB B Poccuinckon ®degepaunm, MOXXHO OTMETUTb, 4TO NpaBo Ha CyaebHyo 3amnTy
aKTMBHO peanniyeTcs. Tonbko B 2022 rogy poCCUNCKUMKM CyAaMu, COrJlacHO oT4yeTa npesngeHTta Poccuinckonm
dPepepaunn Bnagummnpa Bnagumuposuda MyTrHa Ha NTOFOBOM coBellaHum cynoB B 2022 roay, 66110 pacCMOTpPEHO
6onee 40 MnNANOHOB aen . NMpuyemM exxerogHo KoM4YeCcTBO Aefl, PaCCMOTPEHHbIX CyAaMu, pacTeT B
reoMeTpnYecKon Nporpeccumn, 4YTo rosopuT 06 yBeanyYeHnn Harpyskmn Ha cyabl. AHaAUTUYECKNA rpadivk
paccMOTpeHUs e POCCUNCKMMU cyfaMu oTpaxkeH B MpunoxeHnn Ne 1.

MpaBo Ha cyaebHylo 3aWLNTy pacCMaTPUBAETCA KaK npoueccyasbHblA NPUHUNM, N C 3TUM Heb3a He COrlacuTbCs.
OH NpOXOANT CKBO3HOM HUTbLIO BO BCEX MpoLecCyasibHbIX OTpacasax npaea Poccunickon degepaunn.

MpaBo Ha cyaebHyto 3aLNTy ABASETCH YHUBEPCAJIbHbIM rapaHTOM ApYyrux npas n cBobo Yyenoseka u
rpa>kgaHuHa, 3akpenneHHbiXx KoHcTuTyumnen Poccuiickon ®epnepaunn. B cnyvae, ecnm uHble npasa rpakaaH
HapyLwlaloTCs, Kaxkabl MMeeT NpaBo Ha obpalleHne B cyq 3a cyaebHom 3almMTon, 4To NnoaTBep)KAaeT
YHUBEpPCaJIbHOCTb pacCcMaTpPMBaeMOro KOHCTUTYLIMOHHOIO Npasa.

Llensto naHHom paboTbl ABNSETCSA N3y4yeHune npasa Ha cyaebHyto 3awmnTy.

3apgavamum gaHHom paboTbl BbICTYNaAlOT:

1. onpepesnieHMe NOHATUSA N CYLLHOCTU NpaBa Ha cyaebHylo 3aWmuTy;

2. OCBelleHMe NpaBoOBbIX OCHOB NpaBa Ha CyaebHylo 3aWmnTy;

Mo cTpyKType pedepaT COCTOUT N3 BBEAEHUA, ABYX pPa3AenoB, 3aK/4EHUs, CNUCKa UCNOb30BaHHOW NnTepaTyphl
N NPUJIOXKEHWIA.

Mpn HanucaHun pedepaTa NCMOJIb30BaHbl HOPMATMBHbIE NMPaBOBbIe aKThl, 3aKPenISoLLNE NPaBo Ha CyaebHyto
3alUNTy, Hay4YHasa nuTepaTypa, NOCBALWEHHas pacCMOTPEHMIO MOHATUN N CYLLHOCTU NpaBa Ha cyaebHylo 3awmTy, a
Tak>Xe CTaTbX aBTOPOB MOC/eAHUX JIET, B KOTOPbIX OCBeLlaeTca cyaebHas BNacTb Kak MHCTUTYT cyaebHon
3alinTbl NpaB, cBO6OA 1N 3aKOHHbLIX MHTEPECoB.
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1. NMpaBoBble OCHOBLI NpaBa Ha cyaebHylo 3aWwmnTy

CoCcTaBHOM 4acTblo NPaBOBON cucTeMbl Poccumnckonm depepaymm B COOTBETCTBUM C HacTbio 4 cTaTbuy 15
KoHCTnTYyuum Poccninckon ®epepauunm aBnsaoTcsa oblenpmsHaHHbe NPUHLMMAbLI U HOPMbI MEXAYHapO4HOro npasa .
Bonpoc 06 ux mecTte B nepapxmm UCTOYHNKOB POCCUNCKOrO NpaBa ABAAETCA CIOPHbIM, OA4HAKO B CJly4ae Npu3HaHus
NX HECOOTBETCTBYIOLMMUN POCCUNCKOMY 3aKOHOAATENLCTBY OHU HEe NOANEXXAT NMPUMEHEHMIO. [laHHOE TOJIKOBaHme
YacTun 4 ctaTbn 15 KOHCTUTYLMN B COBOKYMHOCTU CO CTaTbel 79 No3BoaseT NPUATK K BbIBOAY, YTO B HAacToALLEM
BCe-TaKu 3akpennseTcsa npuoputeT KoHCTUTYuUMn Poccuinckon ®epepaumm Hag HopMamMmum MeXxayHapoLHoro npasa.
OZHMM 13 OCHOBOMONarawLwmx n Hanbonee 4acTo NPUMEHUMbIX MeXAYHaPOAHbIX aKTOB BbiICTynaeT Bceobulas
AeKnapauusa npas 4YesloBeka, KoTopas 3akpensseT NpaBo KaAoro Ha «3ddeKTUBHOe BOCCTaHOBJIEHME B NpaBax
KOMMETEHTHBLIMU HaLMOHAJIbHBIMU CyAaMn B C/ly4ae HapyLLUeHUs ero 0CHOBHbIX nMpaB» . NpaBo Ha cynebHyto
3alUNTy OTPaXKeHO U B cTaTbe 14 MexxayHapoAHOro nakTa o0 rpaXAaHCKUX 1 NOINTUYECKUX NpaBax, CorsiacHom
KOTOPOW KaXKAbli UMeeT NpaBo Ha «CnpaBeanmBoe N nybnnyHoe pa3bnpaTensCTBO ero gesla KOMNeTEeHTHbIM,
He3aBNCUMbIM U BecnpucTpacTHbIM CyA0M, CO34aHHbIM Ha OCHOBAHUN 3aKOHa» .

Cno>xHee Bonpoc 06CTonNT C NpuMeHeHeM EBpONenCcKom KOHBEHL MM O 3allMTe NpaB YenoBeka U OCHOBHbIX
cBobog, 3akpennsioLwern NpaBo Ha cyAebHyto 3alumnTy, pacnpoCTPaHSALLErocs Ha BCe NpoueccyasibHble 4ENCTBUSA B
paMKax npuMeHeHus nybnan4Horo npasa . B ¢peBpane 2023 roga MNMpe3sumaeHToM Poccninckon ®epepauunm 6bin
noAnncaH 3akoH O NpeKpaleHnn AeNCTBUA B OTHOWeHUN P® MmexayHapoaHbix gorosopos CoseTa EBponbl ,
COrs1acHO KOTOPOMY MPUOCTaHaB/IMBAETCSA AENCTBME pAfa MeXAYHAPOOHbIX LOrOBOPOB, B TOM Yucjie v
paccmaTpuBaeMoin EBponenckoii KoHBeHUWW. BO3HMKaeT BOMPOC 0 BO3MOXHOCTU NPUMEHEHNSA AaHHOW KOHBEHLUN,
KOTOpbIV AABASIeTCA CMOPHbLIM. MHOrMe I0pnUCThl B HAacTosILLEE BPEMS CCbIJTAOTCA Ha HEBO3MOXHOCTb
NPUOCTAHOBJIEHUA AENCTBUSA OAHHOM0 MeXAYHapoAHOr0 akTa Ha NMpakTMKe, Tak Kak HopMbl EBponenckom
KOHBEHLMW HaLLIN OTpaXKeHne B MHOXKeCTBe HalWOoHabHbIX HOPMaTUBHbIX aKTOB U pa3bsACHEHUI BbICLLUNX CYAO0B,
KOTOpble HaZo NMB0 Tak)Ke OTMEHSATb, MO0 N3MEHATL, YTO NPEeACTaBAAETCA CJIOXKHbLIM U3-3a CBOMX MaclLTabos.
Y4nTbiBas, 4TO NpaBo Ha cyaebHyto 3alMTy BbICTYNaeT B Ka4eCTBE MeXO0TPac/eBoro npoLeccyasabHOro NpuHUKuna,
MO>XHO OTMEeTUTb, 4TO OH OTPa)KaeTCs BO BCEX NpoLeccyasibHbIX OTPAC/fX POCCUNCKOro npaBa. OH 3akpenJsieH B
npoueccyanbHbiX KOANDULMPOBAHHBLIX HOPMATUBHbLIX MPaBOBbIX aKTax B Ka4eCcTBe NpMHUMNa: B CTaTbe 3
pa>kaaHCKOro npoLleccyasibHOro Kogekca , ctatbe 16 YronoBHO-NpoLeccyasbHOro Kogekca , ctatbe 4
ApbuTpakHOro NpoLeccyasibHOro Kogekca u ctatee 4 Kofekca agMMHUCTPATMBHONO CyLONPOU3BOACTBaA .
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