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1.NOHATUE U CYLLHOCTb OCOBOI0 NPON3BOACTBA

1.1.MoHATNe 1 NpM3HaKm ocoboro Npon3BoAcCTBa

B topnanyveckon nntepaTtype HET eANHOr0 MHEHUS OTHOCUTENIbHO NOHATUA "Buabl Cy40NMpon3BoAcCcTBa".
MpMeHNTENbHO K FpakaaHckoMy cyaonponssoacTsy E.N. HocklpeBa BepHO oTMeYaeT, 4To HeT "eAnHoro noaxona
B onpefesieHnn Koam4yecTea BMAOB Npon3BoncTs. OHO BapbupyeTca OT Tpex 40 CEMU B Pa3/INYHbIX COYeTaHmAX ".
B Wwnpokom cMbicae nog BuaamMm NnponssBoaCcTB NOHUMAOTCH POpMbl Cya0NpPon3BoACTBaA. B 3TOM CMbIC/1@ MOXKHO
rOBOPUTb O FPa>KAaHCKOM, YrOJIOBHOM, KOHCTUTYLMOHHOM U aAMUHUCTPAaTUBHOM CyA40ONpon3BoacTBe (4.2 cT. 118
KoHcTuTyumnm PO).

0.M. Yeyo npennoxun cnenytouiee onpeneneHme noHATUS "suabl CyaonpomssoncTea’: "npeayCMoOTPEHHbIN
3aKOHOM 1 pa3fefeHHbIA Ha onpeaesieHHble rpynnbl NOPAAOK PAaCCMOTPEHUS FPaXKAaHCKNX Aes B Cyae nepBon
WHCTaHUWN, 06yCNOBNEHHbIN MaTepuasibHO-NPaBOBOW NPMPOAO BXOAALWMX B FPpynny Aen, He 3aBUCSLLWIA OT NpaB
M MHTEPECOB, NMoANeXKallnx 3almTe CPeacTB 1 MeTOA0B, a TakxKe 0bycnoBneHHbIMN ocobeHHOCTAMU cyaebHoro
pa3bupaTtenbcTea.

OOHaKo egnHOro MHEHNS O KPUTEPUAX AeSIEHUS FPa>KgaHCKOro Cya4onpon3BoacTBa Ha TUMOJIOrMK HET. HekoTopble
MPUOEPXKNBAKOTCA MHEHWS, YTO "XapaKTep MaTeEpPMasibHOro NPaBOOTHOLLEHMSA HE MOXKET BbITb KpUTEpuem Ans
JesleHUs rpa>KgaHCKoro cyaonpon3BoACcTBa Ha KaTeropmmn', n 4HTo KpUTepusaMn ABNAKTCA "Hannyme cnopa o
rpa>kgaHCcKoM npase, 6eccnopHbIN xapakTep npegmeTa cynebHoro paccMoTpeHns n 06beKTMBHAA HEBO3MOXKHOCTb
MPUHYANTENbHOro ocyulecTBieHnsa 6eccnopHoro npasa'.

B TO ke BpeMs pa3rpaHnYeHmne rpakaaHCKNX Aen onpenenseTcs TeM, 4To cyham NoACyOHbl pa3indyHble BUAbI
rpaxxgaHckux gen (n.1 ct.22 MK P®). OcobeHHOCTN 3TUX gen MoryT NMPUBECTU LWL K pa3inimsam B NOpsSLKe ux
paccMOTPEHMS.

MosToMy anddepeHumaumna rpa>KaaHCKoro cyqonpon3soacTea Heobxognma, Ho peLlaloLWwmMM HavyaloM
rpa>kAaHCKoro Cy4ornpon3BoACTBa ABSETCA TO, 4HTO obbeaAnHAET ero B eaMHoe uenoe, a uMeHHo obwme npasuna
Cy4ONpoOn3BOACTBA, KOTOPbIE 3aHUMAIOT LeHTPasilbHOE MeCTO B COAEPXKAHUM MFPaKAaHCKOro CyAonpon3BoACTBa.
M.®. EnncenkuH, He 6e3 oCHOBaHUSA, MPUPaBHMBA NCKOBOE NMPON3BOACTBO KO BCEMY FParKAaHCKOMY MPOLLeccy .

B 3aKOHOOaTeNbCTBE M Hay4YHbIX TPyAaX MOHATME BUAOB FPa>KAaHCKOro Cyonpon3BoACcTBa NCNOJIb3yeTCs BeCbMa
MPON3BOJIbHO. A UMEHHO, OHO OTHOCUTCSH K KOHKPETHOMY BUAY Fpa)kAaHCKOro gesna (Hanpumep, Npon3BoOACTBO MO
Aenam 0 Bo3MelleHun Bpefa), KOHKPETHOM NpoLeccyasibHOM cTagmn (HanpuMmep, Npon3BOACTBO Ha CTaaun
ncnonHeHma cynebHoro akTa) nnm Buay cynebHoro pasbupartenscrtea (Hanpumep, NPon3BOACTBO B NMepBOWA
MHCTaHUnM). Y>Ke 04HO 3TO He NO3BOJIAET OTHECTU MOHATUE BUAOB MPaXKAaHCKOro Cyaonpon3BoaCcTBa K CTPOro
onpeneseHHoOMy Hay4HOMY MOHATUIO.

KpuTepunem BbigeneHna ocobbix cayyaeB Cyaonpon3BoACTBa ABAsSeTCSA npeaMeT pa3bupaTenbcTBa - CNOpPbI O
hakTax, MMeLLMX lpnanvyeckoe 3Ha4YeHue.

Takune gena Takxxe Mo CyTu ABAAIOTCA OTAE/IbHON KaTeropmen rpaxgaHcknx ges, Kotopble paccMaTpuBatoTCs No
npaswjiam Npon3BoaCcTBa ¢ ocobeHHoOCTAMU, NpegycMoTpeHHbIMU TTIK PO (4.1 ¢T.263 MK P®).

Ncxoasa ns nsnoxxeHHoro, 6b110 66l NPaBMILHO UCXOAUTL N3 NOAX04a, OCHOBAHHOIMO Ha TOM, YTO rpakaaHCcKoe
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Cy4ONpOn3BOACTBO €4ANHO (He Nofpa3fenseTcs Ha BUAbl), ero CyTb BomJowaeTcsa B 06Lwmx npasuaax
rpakAaHCKoro (MCKOBOro) Cy[onpon3BoOACTBa, MPUMEHSEMbIX K OTAEJ/IbHbIM KaTeropusaMm rpakfaHckux gen c
ocobeHHOCTAMU, NpeayCcMOTpeHHbIMU TIK PO.

MpoueccyanbHble HOPMbI, NpeaycMoTpeHHble MK PO, npepctasnatoT cobon Hanbonee paspaboTaHHbIN 06WmA
nopsiooK BO3Oy>XAEeHUSA, MOAFOTOBKU N PACCMOTPEHNSA FParKAaHCKNX AeN1 U MPUMEHSAIOTCS K PasnyHbIM
KaTeropusMm rpa>aaHCckux gen ¢ HEKOTOPbIMU UCKITIOYEHNAMN, [OMNOJIHEHUAMWU N YMPOLLEHNAMMN,
npeayCcMOTPEHHbIMU NpoLecCyalibHbIM 3aKOHOA4ATEIbCTBOM.

dopmMa Npon3BOACTBa MO AesiaM O 3allMTe NpaBs, BbipaXkatoLwasa CyLIHOCTb Frpa>KAaHCKOro cyaonpo1M3BoaCTBa,
oTpakaeT KOHKpeTHOoe coAep KaHne 4YaCcTHOMPaBOBbIX MaTepMasibHbIX MPABOOTHOLLEHUNN, KOTOPbLIE BEIHOCATCS Ha
cynebHoe paccmoTpeHune. C 3TON TOYKU 3PEHNS CaMO NMPOU3BOACTBO ABNAETCA rPaXKAaHCKMM MPoL.eccoM,
CBAI3@aHHbLIM C pa3peLleHneM CropoB O YaCTHbIX NpaBax.

BoeiBoabl [1.A. ®ypcoBa n N.B. XapaaMoBOM Tak>XXe Mo CyLeCcTBY BepHbl. O6LWnM NopsaoK rpa)kagaHCKoro
CyOonpon3BOoACTBa A0JKEH ObITb AOMOSIHEH 0COOBLIM MOPAAKOM, MO KOTOPbIM, Kak cobupaTenbHbIM NHCTUTYTOM,
MO>XHO MOHUMaTb BCAKOro pofa yCKOpPeHMe, YNpoLLeHME NN COKPaLLEeHNE Frpa)KgaHCKOro Cyonpon3BoaCcTBa .
Ecnun cnop BO3HUK B xoAe ocoboro nponMsBoacTBa, NOABEAOMCTBEHHOIO CyQy B COOTBETCTBUU C 4.3 cT.263 MK PO,
cyn ocTaBnseT geno 6e3 pacCMOTPEHMS N pa3bACHAET 3auHTepeCcoBaHHOMY MLy, YTO OHO BMpaBe NpeabsABUTb
NCK Ha obwnx ocHoBaHmMAX. Mpu 3ToM gena, nogsexauwme pacCMOTPEHMIO B Nopsake ocoboro Nnpon3BoAcTBa, HE
MOryT ObITb PaCCMOTpPEHbI B Nopsake 06bIYHOro NPon3BOACTBaA.

Taknm obpa3om, rpakgaHCKM NpoLecc ABNseTCs eAnHbIM (He AeNnTCSA Ha BUAbl) M ero CyLLHOCTb BOMJIOLLEHA B
O6wnx NpaBmaax rpa>KaaHCKoro (MCKOBOro) CyAonpon3BoACTBaA, KOTOPbIE MPUMEHSAIOTCH K OTAE/IbHbIM
KaTeropuam rpa>kfaHckmx gen ¢ ocobeHHOCTaAMU, NpeaycMoTpeHHbIMU MK PO,

MpoueccyanbHble HOpMbI, NpeaycMoTpeHHble [TIK, y)xe npeactasnsatoT cobon Hanbonee paspaboTaHHbIN 06N
nopsiooK Bo36y>XAeHUS, MOAFOTOBKM N PACCMOTPEHUSA FPaXKAAaHCKNX e, KOTOPbIA MPUMEHSAETCS K Pa3JINYHbIM
KaTeropuam rpa>kaaHcKmx gen ¢ HEKOTOPbIMU UCKJIIOYEHUSAMU, AOMOJHEHNAMM N YNPOLLEHNSAMN,
npeayCcMOTPEHHbIMU NPOLEeCcCyaibHbIM KOOEKCOM.

Camo cnoBo "ocobbln" yKa3biBaeT Ha crneynduky OaHHOro Buaa npouenyp.

K coxaneHuto, 3aKkoHogaTeNb MoLes No NyTU NnepevyncieHns CyLweCcTBYOWMX KaTeropuii e, OTHECEeHHbIX K
ocoboMy nopsiaKy, U He aan Kakon-nmbo 0606LLEHHON XapaKTEPUCTUKN AaHHOIO BUAa Npouenypsbl.

B cBsi3n c 3TM HeobxoamMo obpaTUTbLCA K cneunduke cneunanbHbiX npouenyp. B Hayke rpa)kgaHCKOro npowecca
CYLLEeCTBYIOT pa3inyHble onpeaeneHns ocoboro NnponsBonCcTBaa.

MoHnMaHue npupoabl 0coboro NPoM3BOACTBA BaXKHO MOTOMY, 4TO 3aKOHOLATENIbCTBO MOXKET NPOoAo/KaTh
pacwmpaTb KaTeropumn Aes, 0THeCEeHHbIX K JaHHOMY BuAy npomn3BoAcTBa (06 3ToM cBMAeTenbCTBYeT 4.2 CT.262
MK P®) .

Mo Bonpocy 0 cyuwHOCTN ocoboro NponsBoACTBa, €ro NMPaBoBOW NPUPOAE B HayKe HET eAnHOro MHeHuns. O6obias
noJsieMunKy no aTomy sonpocy, A.B. KOaWH nepeyncann gBe OCHOBHblE TEHOEHUNN peLleHns 4aHHOro Bonpoca:
-onpepeneHne ocoboro Npon3BoACTBa NyTEM CPaBHEHUS, T.€. CpaBHEHNE 0cob0oro Npon3BoACTBa C CyAebHbIM
pa3bupaTensCTBOM;

-onpegeneHne ocoboro Npon3BoACTBa Yepes oTpuLaHme, T.e. Yepes OTCYTCTBME onpeesieHHbIX MPU3HAaKOB,
XapaKTepHbIX ans cyaebHoro pasbupaTtenbcTea.

3T ABa NoAxoAa A0JIKHbI MCMONb30BaTbCSA BMeCTe Npu paccMoTpeHunn ocoboro npomssoactaea. Kpome Toro,
HEBO3MO>XXHO MOHATbL Npupoay ocoboro NnponsBoacTBa 6€3 pacCMOTPEHNS ero CyLeCTBEHHbIX MPU3HAKOB, T.e.
onpenenieHMs NPaBoOBON NPUPOAbLI KAaTeropun Aes, Noasexxalmx pacCMOTPEHMIO U pa3peLleHnio B Nopsake
ocoboro nponssoacTaa.

Ocob60e Npon3BOACTBO - 3TO BUA MPa>KAaHCKOro CyA0npon3BOACTBaA, B KOTOPOM MNOPSAAOK PacCMOTPEHNS
rpa>kAaHCKUX Aen onpefensieT BO3HUKHOBEHUE, U3MEHEHUE NN NpeKpaLleHne ANYHbIX WU UMYLLLECTBEHHbIX
npas rpakaaH, 1Mbo noaTBEpXKAAET HaNM4YMe HeOCNOPUMbIX MPaB U Han4Yne Ipnanyeckmnx akTos,
yCTaHaBAMBaOLWMX NPaBOBOM CTATYC rpakAaH.

NCToKKM 3TOro Bnaa Cygonpon3BoLCTBa MOXKHO HAaWTWN B PUMCKOM MpaBe. XOTA pUMCKME IOPUCTbI HE MCNOJIb30Basn
TepMuH "ocoboe Npon3eoaCcTBO", MOMUMO MCKOB CYLLECTBOBAIM Tak Ha3biBaeMble beccrnopHble NMpPon3BoOACTBa, B
KOTOpbIX NPUTA3aHNSA Ha NPaBO UN Bellb HE 0CNapMBaINCb TakK XKe, Kak B 0C060M Npon3BOACTBE.

CrneunasnbHOE NPON3BOACTBO - 3TO 0COOLIN (YNPOLLEHHbIN) NOPAAOK 3aLLUNTbl HAPYLUEHHbIX NN OCNapuBaeMbIX
npaB. Ocoboe Npon3BOACTBO MOXET ObITb OXapakKTEPU30BaAHO KakK HEMCKOBOE NMPOU3BOACTBO U NMPON3BOACTBO €X
parte.

B npoueccyanbHom nutepaTtype 0bbl4HO OTMeYaeTCcs, 4TO B OT/iM4mne oT cyaebHoro paszbupatenscrsa, ocoboe
NPoOn3BOACTBO B FpakgaHCKOM npoLiecce sBnseTcs 6ecCnopHbIM, B HEM HET CTOPOH C MPOTMBOPEYMBLIMU



MHTepecaMn, eCTb TOJIbKO 3aMHTEPECOBAHHLIE NNLa .
Ka3sanocb 6bl, Lenblo 0coboro Npon3BoAcTBa ABNSETCSA NNLLb BbISIBJIEHNE N NOATBEPXKAEHNE OOCTOATENLCTB, NMPU
KOTOPbIX HOPMa MNpaBa HaLeNseT 3asaBMTeNa onpenesieHHbIM NPpaBoM NanM 06583aHHOCTbIO.

B To »xe BpeMs, 04HaKO, ABAAKTCA N CneynanbHble npoueaypbl 4eicTBUTEebHO 6eccnopHbIMn?

Bonpeku, ka3anocb 6bl, 0AHO3HAYHbLIM MOJOXKEHUAM 4.3 CT.263 MK P® 0 HeaonycTUMOCTM CNOPOB O NMpaBe B
ocoboM Mpon3BOACTBE, HE CnefyeT M 0TAaTb NpefnoyYTeHNe MHEHUIO aBTOPOB, KOTOPLIE BCE )KE YKa3blBAlOT Ha
Hajn4me CNOpoB B AeslaX AaHHOro Npom3BoacTBa?

YT06bl OTBETUTL Ha 3TOT BOMNPOC, 06paTUMCH CHavasla K 0COBEHHOCTAM pacCMOTpPeHUs B nopsagke ocoboro
Mpon3BOACTBa Aen 06 ycTaHOBAeHNN (DaKTOB, MMELWNX lopugn4yeckoe 3Ha4YyeHne 49 BO3HUKHOBEHUS, N3MEHEeHMNS
W NpeKpaLLeHns NpaB rpa>kgaH n opraHnsauunm .

HaHHas ocobeHHOCTb, Kak NpeacTaBnaseTcsa, Hanbonee 4eTKo NoATBEpPKAAET Te3nc o0 beccnopHoM xapakTepe aen
ocoboro nponssoacTaa.

Bo-nepBbix, ciegyeT OTMETUTb, 4TO Aena 06 YCTaHOBEHUN lOpUaNYecKnX hakToB pacCMaTPMBAOTCS CyA0M C
y4yacTUeM 3anHTepeCcoBaHHbIX NNL, YbW NpaBa MOryT 6biTb 3aTPOHYThl peLUEHNEM.
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