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3aKJio4yeHne

CnepnyeT OTMeTUTb, 4TO BOMNPOCHI, KacawLmeca pasBuTNA AOPEBOJIIOLNOHHOINO 3aKOHOAATeNbCTBA O MPUCAIKHBIX
MOBEPEHHbIX HA CEFOAHALWHNA AeHb HE TEPSAIOT CBOEN aKTyasIbHOCTU B CBS3U C TEM, 4TO UX U3y4YeHMe faeT HaMm
BO3MO>XHOCTb 60siee rnyboKo N3y4nTb COBPEMEHHbIE peananun NHCTUTYTa afBoKaTypbl. [1o AaHHOMY BoOMpocy, Ha
Hall B3rns4, o4eHb NpaBuSibHO BbiCKa3an cBoe MHeHue H0.®. Jlybwes. 1o ero MHeHuo ABAAETCA HEBEPHbLIM
dopMynMpoBaTb 3Ha4YMMble BbIBOAbI, KacaloLMecss BONPOCOB 1 NpobsieM CTaHOBEHUSA U Pa3BUTUA aABOKaTYpbI, C
y4€TOM pacCMOTPEHUA NNLWb OCHOBbLIBASACh SIMLLb COBPEMEHHbIX YC10BUIN ee DOPMUPOBAHUS.

C uesnbto 6bonee TOYHOro onpefesieHNs OCHOBHbIX MOHATUIA, CBOWCTBEHHbIX COBPEMEHHON afiBOKaType,
npencTaBnseTcs HeobxoanMbIM 06PaTUTLCHA K NCTOPUN ee CTAaHOBJIEHUS N UCTOPUYECKOro PasBUTUS.
PaccMoTpeHVe NnepnoaoB CTaHOBJIEHUS N Pa3BUTUSA POCCUNCKON aABOKaTypbl MOMOXeT HaM Hanbosee NoaHo
pacKpbiTb CBOMCTBA, NpUCYLLME afBoKaType cerofHs. C MOMOLLbIO NCMOJIb30BaHUA TEOPETUYECKNX METO,0B
nccnefoBaHuWs, B TOM 4YUCse NPYMEHNB MEeTO[ KOHKPETHO-UCTOPUYECKOro NCCIeA0BaHNS Mbl MOJlyYaeM
BO3MO>XHOCTb B MOJIHOM Mepe MOHATb ee CyTb. TOJSIbKO NyTeM BCECTOPOHHEro N3y4yeHuns NCTOPUYECKNX acreKToB
CTaHOBJIEHMS aBOKaTypbl Mbl 6yAeM MMeTb BO3MOXXHOCTb BCECTOPOHHE U3Yy4YnUTb OCHOBOMONAratoLwmne NMHCTUTYTHI,
npucylime agBokaType cerogHs . B cBA3u € BbILLEN3NOXKEHHbBIM Mbl CHUTaeM He06X0ANMbIM OCTAaHOBUTbLCA Ha
N3y4YeHNN BOMpPOCa, Kacatowerocs obLuen xapakTepucTnkmn cyaebHoro npeacTaBuTebCTBa HakaHyHe pedopMbl
1864 ropa.

CnefnyeT OTMeTUTb, 4TO OTIFO/I0CKaMW NOSABJIEHUA AOPEBOJIIOLMOHHOIO 3aKOHOAaTeIbCTBa O NPUCIKHbIX
MOBEPEHHbIX C/IeayeT NpU3HaTb HEKOTOPbLIE MOJIOXKEHUSA, KOTOpble Obinn BKIOYEHbI B [ICKOBCKYIO CYAHYIO rPaMoTy.
B naHHOM cily4ae Mbl FOBOPMM O NpeaoCcTaB/IeHHOW B COOTBETCTBMN C AaHHbLIM MPaBOBbIM aKTOM BO3MOXXHOCTU Ha
npuBJieYEHNE MOBEPEHHbIX OJ19 OKa3aHusa nomowmn B cyaebHbix genax. Cnenyet OTMETUTb, YTO AaHHbIM MPaBoOM
obnafann Nuwb HEKOTOPbLIE KaTEroOpUn XXNUTEsNEN, K KOTOPbIM OTHOCUIMCh HECOBEPLLUEHHOIeTHNE, 04N
CTapyeckoro Bo3pacTa, imua c gedekTamMum csiyxa, a TakxKe XeHLMHbl U MOHaXW.

Cnenylowmm 3TanoM cnepyeT npusHaTb CyLLECTBOBABLINA UHCTUTYT POOCTBEHHOIO NMPeaCcTaBUTENbCTBA, KOTOpPbIE
MOr i1 BbICTYNaTb B CyAe UCK/YUTENbHO ANS 3anThl POACTBEHHUKOB. KpoMe TOro, NMpMMEepHO B 3TO XKe BpeMs
3apoanaca MHCTUTYT Xo4aTaes, UK, KaK UX eLle Ha3blBasun, CTPAMNYMX, KOTOPbIE BbICTYMNaAM B CYAE yXKe 3a
onpepeneHHyto nnaty. TpeboBaHUM K nx 06pa3oBaHMIO NN OMbITY HA TOT MOMEHT HMKaKNX HE NMpeabsaBSaNOoCh,
Taknm obpa3oM B TO BPEMSA B KaYeCTBe CTPSANYEro B CyAe MOr BbICTynaTb /060 Xenatowmnn, KoTopblii 6bin
npurnaweH ¢ AaHHON Lenbio 06BMHAEMbIM. B panbHenwem, K Havany XIX B. HasBaHHble HaMU paHee CcTpsnyme
noslyy4nan ceoe ouLnaabHoe 3aKpenJsieHne, CoriacHo onpeaeneHHbIM CINCKaM, KOTopble BeANCh NpU cyaax
OTMeTuM, 4TOo CTpANYMe, BKAOYEHHbIE B Ha3BaHHbIe HaMK cyaebHble CNUCKK, B TO BpeMa HaxoAuncb B NOJHOM
3aBMCUMOCTW OT Cyen n He obnaganm HNKaAKON CaMOCTOATE/IbHOCTbLIO M HE3aBMCUMOCTLIO. bonee Toro, cornacHo
YnoxeHuto 1646 roga K CTpANYUM MOI N MPUMEHATLCA Pa3IM4HOrO BUAA HaKa3aHUsA, B TOM Yucie TenecHble, a
Tak>Xe B BUAE 3aK/o4eHnsa nog cTpaxy. CnegyeTt oTMeTUTb, YTO B TO BpeMsa paboTy afBoKaTa BbINOJIHAAN B
cBoboHOe BpeMs rocy4apCTBEHHbIE CIy>)KallMe, HE NMEKOLLNE BbICOKUI paHr nbo Haxopaumecs B OTCTaBKe
[oBOpS 0 pa3BMTMN AOPEBOIIOLUOHHOINO 3aKOHOAATE/IbCTBaA O MPUCSXHbIX MOBEPEHHbIX HeJflb35 He YAeNuTb
BHMMaHMe paccMoTpeHne Tpynos C.A. AHOPEEBCKOro, KOTOPLIA MO 3TOMY MOBOAY OTMEYAET, YTO B Ka4ecTBe
3alUMTHMKOB MO YrOJIOBHbIM AeslaM MOrn BbICTyNaTbh inua, oTHocAwmeca K cBoboaHbIM npodeccmsm. B
OTHOLWEHNN HUX He Bbln YyCTaHOBJIEHbI Kakne-nnmbo LeH3bl nnn TpebosaHms. Beibop 3aWwmMTHUKA MOSHOCTbLIO
BO3/1arasic Ha NOACYAMMOro N OH MOT MPUracuUTb Ha 3Ty poJib loboro No ceoemy ycMoTpeHuto. K gesTensHocTu
3alMTHMKA Ha TOT MOMEHT OTHOCUJINCb, KaK K onpeAesieHHOMY BUAY UCKYCCTBa, KOTOPOE OT/In4aiocCh
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HEe3aBMCMMOCTbIO U HalM4MeM TBOPHYECKOro Havasna. B cBsi3n ¢ 4em B TOT Nnepuof 3allMTHUKaM OTBOAUIACk POJb
"n3bpaHHMKOB" TOJMbI .

[oBOpPS 0 MPaBOBOM CTAHOBJEHUN A0OPEBOJIIOLMOHHOIO MHCTUTYTA NPUCAXKHbBIX NOBEPEHHbIX, cleyeT OTMeTUTb,
4YTO A0 nNpoBefeHus pedopMbl 1864 cyLlecTBOBaJIM HEKOTOPbLIE MPaBOBbIE aKTbl, B COOTBETCTBMU C KOTOPbIMY BblNna
pernaMeHTMpoOBaHa AeATesIbHOCTb 3alWUTHUKOB TOro BpeMeHu. K TaknuM NpaBoOBbIM aKTaM CHUTaeM BO3MOXXHbIM
OTHecTn Yka3 oT 5 Hosibps 1723 r. UHTepec npeAcTaBAseT 3apoAuBLLeecs B TO BpeMs pa3fesieHne
paccMaTpuBaeMbIX Cy4OM Aef1 Ha YroJIOBHbIE N rpa)KAaHCKne, TaXKyLMnecs - Takoe HauMeHoBaHue B TOT Nepuoa,
HOCKAW Frpa)KgaHCKne fena, no KOTopbiM B Cyle B Ka4YeCTBe npeacTtaBmTenie MOriv BbICTYNaTb HE TOJIbKO
cTpsin4Yme, HO N roCyAapCTBEHHbIE YAHOBHUKN B 0643aHHOCTM KOTOPbIX BXOAW1a NOAFOTOBKA HEO6X0ANMBIX
OOKYMEHTOB MO ey, a TakXe npeabsaBiieHne foKa3aTesbCTB. ICXoasa U3 TepMUHa «TaXKyLLMe» Npon3soLlen
NPUMEHSAEMbIN N CerofHa TePMUH «Taxkba».

HNanee octaHoBMMCSA Ha YKa3e 1775 rona, usgaHHOM BO BpeMeHa npassieHns EkaTepuHbl |, KOTOpbIN HOCKA
HanMeHoBaHue «Y4ypexxaeHuns o rybepHumsax». Henb3sa ckasaTb, YTO AaHHbIN yKa3 coaep Ka MosioKeHns B
3Ha4YNTEeNbHON Mepe perjaMeHTUpYoLWmMe NoN0XKeHNEe CTPAMYMX, HO BCE )K€ 0AMNH Ba>XHbIi MOMEHT OH 3akpenns.
B cooTBeTCTBMU C Ha3BaHHbLIM YKa30M Ha CTPANYUX 6blsia BO3/10>XKEHa He TOJIbKO 0653aHHOCTb MO 3almTe, HO
Tak>ke 1 0653aHHOCTb MO OKa3aHWo MOMOLLN 0BBMHUTENAM, KDOME TOro CTPANYUM Tenepb HaANeXKano BbINOJHATb
0643aHHOCTM NO 3alUNTe Ka3eHHbIX MHTepecoB. [laHHbIN YKa3 Takxe, Kak 1 npeablaylime HopMaTUBHbIE aKTbl He
cogepxasl yNnoMMHaHNM 0 TOM, 4TO CTPSANYME AO/DKHbI MMETb creumnanbHoe obpa3oBaHume, onbIT paboTbl Unn
onpepjesieHHble MopaJibHble KavyecTBa.

Taknm obpa3om, B 1864 rogy 6bi1m co3gaHbl BCe NpeanocbIKN AN MOABAEHUA UHCTUTYTa NPUCSXKHbIX
MOBEPEHHbIX B OPEBOIOLMOHHON Poccumn. Kak n3BecTHo, O4HUM U3 pe3ybTaToB npoBeaeHuns cyaebHon pedopmebl
1864 r. cTano nosiBneHne B POCCUN MHCTUTYTa NPUCAXKHbIX NoBepeHHbIX. ABTOpbl CyaebHbiX yCTaBOB CTPEMUINCH
CO3[aTb aBTOHOMHYIO, HE3aBNCMMYIO U CaMOYTMPaBJISIOLWLYIOCS KOPNopaLnuto, CocobCTBYIOLLYIO Haasiexallemy
OTNpaBJIEHUIO NPaABOCYANA U CTAHOBNEHWNIO AENCTBUTENbHO COCTA3aTeNbHOro npouecca. Neccexn W.B. no paHHomy
BOMPOCY OTMeYaJsl, YTO TEPMUH "MPUCAKHbIE NoBepeHHbIe" Bbln NpeasoxeH rpacom O.H. bayaosbiM € Lenblo
OTMEe)XeBaTbCHA OT eBPOMNENCKOro onbiTa CyLWeCTBOBaHMS afBOKAaTCKON Koprnopauumn . Ha 6onee nogpobHom
nccnefoBaHMM MHCTUTYTa NPUCSXKHbIX MOBepeHHbIX Nocsie 1864 roga Mbl OCTaHOBMMCA B c/iegylolleM naparpadge
HacCTOsLLeN rnassbl.



2. BBepeHune npodeccruoHanbHom agBokaTypbl CyaebHbiMn ycTaBamm 1864 r.

lMepBoe NpaBoBOe 3aKpenJjieHne MHCTUTYTa MPUCAXKHBIX NOBEPEHHbIX Mbl Hang4eM Bo BTOPON rnase "O Npucs>XHbIX
MoBepeHHbIX" YuypexaeHns cyaebHbix ycTaHoBAEHUA. OCHOBHbIM MOMeHTOM 6bi1s10 TO, 4TO nocse 1864 roga
afBoKaTypa ouLMaNbHO OTKa3anacb OT Ha/IMYNSA KaKoro-nnbo cMeleHns ¢ [opedoOpMEHHbIMU X04aTasMun n
CTpANYUMU. «Mbl, - 0OTMeYaeT No gaHHoMy Bonpocy M.A. NMoTexuH, - HapoANINCL HE N3 HUX, Mbl Aa>XKe NPOU30LLIN
He 13 nenna ux, Mbl COBCEM HOBbIE JII0AMN, HN NCTOPUYECKOrO POACTBA, HU NOC/Ief0BaTE/IbCKON CBA3M C HAMU He
MMeeM, YEM U MOXKEM ropaAnTbCs» .

CnepyeT oTMeTUTb, 4TO 6narogaps nposegeHHon B 1864 pecdopme B pOCCMACKOE 3aKOHOLaTeNbCTBO Oblan
MMMJIEMEHTMPOBaHbI HEKOTOpPbIE NMPaBOBbIE MOJIOXKEHMWSA, XapaKTepHble 3anafHOMYy 3aKOHOAaTeIbCTBE TOro
BpeMeHW. [laHHble NON0XKEeHNS paHee B POCCUNCKOM 3aKOHOAaTebCTBE HE MPUMEHSNNCL U NO CyTn cBoer bblan
[0CTaTOYHO MPOrpecCnBHbLIMK AN Toro nepmnopa. iMm B 4acTHOCTM BblIN YCTaHOB/IEHbI [OCTaTOYHO LLUMPOKN
MOJIHOMOYMSA, NpefocTaBAseMble iMua, OCYLWEeCTBAAIOWNM 3aLlUnTy B Cyaax .

B xone npoBefeHns paccMaTpuBaeMon HamMmm pedopMbl 29 ceHTA6ps 1862 r. B cBeT BbiWAN pa3paboTaHHbIe
nMmrnepaTopom AnekcaHapoM Il "OcHOBHble NosioXXeHns npeobpasoBaHua cyaebHom Yactn B Poccumn™.
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