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1.1 Obwas xapaKTeEPUCTMKA NPaBOBbIX OTHOLLEHNN

FoBOpPS 0 MPAaBOOTHOLLUEHUAX, JIOTUYHO MOHATb CMbICT EPUHNLNN «OTHOLLEHUSA.

TonkoBbI crioBapb pycckoro a3bika (C.H. Oxeros n H.1O. LLIBegoBa) gaeT cnenyouwyo gepuHULnio - «B3anMHas
CBS13b Pa3HbIX BESINYUH, MPEOMETOB, OEACTBUN» NN «CBA3b MexAy KeM-HMbyab, BO3HUKaOLWAs npu obLieHunn,
KOHTaKTax». B cuny aTux onpeneneHnini 0THOLLEHUS pacCMaTpMBAtOTCS B LLMPOKOM BapuaHTe, Kak Apy>Keckue
OTHOLLUEHUNS, AeN0Bble OTHOLIEHUSA, ANMJOMAaTUYECKNE OTHOLLEHUS, MeXAYHapOoAHble OTHOLIEHNA N UHble BUAbI
oTHoweHunn. ObLecTBEHHbIE OTHOLWEHNSA CYLECTBYIOT Ha ocHoBe 0bbl4aeB, HOPM MOpPaIn U UHbIX COLManbHbIX
hakTopoB. PYHKLMNOHMPOBAHME N pa3BMTMe N0OBOro rocyfapcTBa CBA3aHO C SKOHOMUKOWM, KOTOpPas OXBaTbIBaeT
KOMMJIEKC pa3/INyHbIX OTpac/iern MaTepuasibHOro NPon3BoACTBa U hopMMPYET SIKOHOMUYECKNE OTHOLLEHUS.

MpaBo, Kak CUCTEMa HOPM, YCTaHOBAEHHbIX UM CAHKLWOHNUPOBAHHbBIX KOMMNETEeHTHbIMU roCy 4apCTBEHTHbIMM
opraHamu, NPUHATLIX UK 0406PEHHBIX CaMUM HapPOZOM, MPU3BAHO PeryanpoBaTh COLMAIbHbIE OT—HOLWEeHMNS. o
OTHOLUEHUIO K Ka)KAOMY OTAENbHOMY FpaKAaHUHY UK OpraHu3aunm, npaBo BbICTyNaTb Kak He3aBMCMMast OT HEro
06BbEKTUBHAA cpefa, KOTopas OTPaXkKaeT M lopUanYeckn GUKCMpyeT OOCTUIHYThIA YPOBeHb 06LLEeCTBEHHOW
cBobobl, B CBA3M C 3TUM MpPaBo, Kak CUC—TeMY HOPM MPUHSATO Ha3bliBaTb 0O BEKTMBHbLIM MPaBOM.
MpepycMoOTpPeHHbIE UM NpaBa N 06593aHHOCTM UMET abCTpaKTHbLIN XapakTep (CTaTyTHble NpaBa U 0693aHHO—CTN).
OHM He OTHOCATCHA KOHKPETHOMY CYBbeKTy, @ BbICTYNatloT B (hopMe NpefyCMOTPEHHbIX FOCYAapCcTBOM NMpenesos, B
rpaHMLax KOTOPbIX U MPU HaNYUmM Heob—Xxo0oNMbIX 018 3TOr0 YC/IOBUIA, KOTOPbIe Ha3blBalOTCS OPUANYECKUMMN
akTaMun, BO3HUKAIOT NNYHbIE, NEPCOHUGULINPOBAHHbIE NpaBa 1 06s3aHHOCTN.

Mepexona K pacCMOTPEHUIO NPaBOBbIX OTHOLLEHWI, CefyeT CKa3aTb, YTO B HayKe CJIoXKMUIach onpepesieHHas
rnogMeHa MoHATUIA B 3Tol o6nacTu, 3TO Mbl pacCMaTpPMBaeM OOCTUXXEHMNSA COBETCKOW NMPaBOBOW HayKu, T.K.
poccuiickast Hayka 3a CTOJIb KOPOTKUIA CPOK HOBbIX, OTJINYHBIX OT MPEXHUX, TEOPUI eLLle He BblABUHYMA. MNPUYMHON
YEMY CNYXKWUT CUSIbHOE BAUSIHWE MaTeEPUAIMCTUYECKON Teopun B obLLecTBe, KOTopasi, KOHEYHO, HE MWHOBaJIa U
IOPUANYECKYIO HAaYKY, U MPOLOJIKAET B TOW MU MHOW hopMe A0 CUX MOpP yAEep>XMBaTb CBOW MO3MLMN.
FocnoAcTBylOLWAst B TO BPpEMS TOYKA 3pEeHNs B HayKe rpakaaHCKoro npasa ucxoawsa us onpeneneHus
MPaBOOTHOLLEHNS KaK 06LeCTBEHHOr0 OTHOLLEHWS, YPEryJIMPOBaHHOro HopMol npaea. OTcioga Heobxoanmo 6bino
pa3sinyaTb, BO-NEPBbIX, CaMO 0bLLIeCTBEHHOE OTHOLLEHME, KOTOPOe 3HaMeHyeT cobol (hakTU4eckoe noesefeHne
cybbeKkToB npaga, T.K. «BCSIKOe 06LleCTBEHHOE OTHOLLEHME NMpeacTaBnseT us cebs, C TOYKN 3peEHNS CBOEro
cogep)xaHusa, noeeneHne noae», BO-BTOPbIX, CaMOe NpaBoBOe BO3AENCTBME Ha YKa3aHHOEe NoBeaeHune, B
pe3ysbTaTe KOTOPOro y cybbekToB NosBASAIOTCA NpaBa 1 0683aHHOCTH .

[pa)kQaHCKoe NpaBoOBble OTHOLIEHUSA SBNAIOTCS YacTbio 06WECTBEHHOr0 OTHOLLEHWS, KOTOPOE peryanpyeTcs
HOpPMaMM rpa>k4aHCKOro 3aKoHoAaTebCTBa. B Hay4yHON nnuTepaType C/OXXNI0Cb HECKOIbKO MHEHUI K AeUHNLNN
CYLLIHOCTU rpa>KAaHCKOro NnpaBooTHoLWeHUs. Tak, NpeacTaBUTesNN NepBoro HanpaesneHns pasbupatoT
rpa>kAaHCKoe NpaBOOTHOLLEHNE B Ka4yecTBe 0coboro naeosnornyeckoro OTHOLEHUS, CyLLeCTBYOLLero HapaBHe C
peasibHbIMU OCHOBHbLIMW NMYLLLECTBEHHbLIMU OTHOLLEHUSMN,

ABTOpbI XXe OpYroro HarnpaB/eHUs B Ka4eCTBE FPa>kAaHCKOro rnpaBooTHOLEeHNA 6epyT He YTO UHOe, Kak CaMo
obuiecTBeHHOE OTHOLLEHNE, YpPerynpoBaHHOe HOPMOW MparkAaHCKOro npaBa» .
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NTak, cpean Bbiwe 0603HaYEeHHbIX MOAXOL0B Mbl MosIaraeM, 4To Hanbonee NpaBusibHLIM NOAX0A0M ByaeT BTOpPON.
O CcnopHOCTK NMepBOro nNoaxoaa NokasaTesibHbl cnoBa H.[. EropoBa: «Takon nMoaxon K MOHATUIO FPa)KAaHCKOro
MPaBOOTHOLLEHNS NO3BOJISET YETKO pa3rpaHNynTb ngeonornyeckmne n 6asncHble OTHOWEHUS, HO HE OaeT
[OCTaTO4YHO SICHOrO NpefcTaB/ieHNsa 0 TOM, Kak NpaBo BO34ENCTBYET Ha SKOHOMUKY> .

CoenaHHbIV BbIBOA, NOATBEP)XAAETCA CYLWECTBYIOWNM NPaBoOBbIM pPerysimpoBaHmneM.

B cootBeTcTBME Cc a63. 1 n. 1 cT. 2 NpaxaaHckoro Kogekca Poccuimnckon ®epepaunm (ganee - NK PO) rpakgaHckoe
3aKOHOOaTeNbCTBO YCTaHaB/MBAET NpaBOBOE NOJIOXKEHNE YHaCTHMKOB rpakaaHckoro obopoTa, a Takxe
OCHOBaHMS NOSIBJIEHNS 1 NMOPALOK OCYLLECTBIEHNA NpaBa COBCTBEHHOCTM U APYTrUX BELLHbIX NpaB, NpaB Ha
pe3ynbTaTbl UHTENNeKTyalbHON AeATEeNbHOCTU N MPUPaBHEHHbIE K HUM CPpeACTBa MHAMBUAYaAN3aLMn
(MHTennekTyanbHbIX NpPaB).

PerynmnpyeT oTHOLWEHUS, CBA3aHHbIE C y4aCcTMEM B KOPNOPATMUBHbIX OpraHu3aumsax nian ¢ ynpasaeHNeM NMu
(kopnopaTuBHbIE OTHOLLEHWNS), LOTOBOPHbIE N UHble 0653aTeNbCTBaA, @ TakKXKe APYrve NMYLEeCTBEHHbIE U JINYHbIE
HeMMyLLLEeCTBEHHbIE OTHOLLUEHWNS, OCHOBaHHbIE Ha paBEHCTBE, aBTOHOMUMN BOJIN U UMY LLLECTBEHHOWN
CaMOCTOATESIbHOCTM Y4aCTHUKOB.

pa)kgaHCKne NpaBOBble OTHOLLEHMS MOSABASAIOTCHA, MEHAIOTCA U NMPepbIBAOTCA, NX cogep>XaHne, TO eCTb NpaBa n
00653aHHOCTN, OCYLWECTBAAETCSA ANA OOCTUXKEHUS HAa3HAYEHHbLIX CTOPOHaMK Liesiein. TakXke NpaBoBble OTHOLIEHUS
MOFYT MEHATLCS, K MpUMepy, B C/ly4ae CMeHbl O4HOro cybbekTa MpPaBOOTHOLIEHNSA APYrnUM. ACHO TaKXXe, 4TOo
rnpaBoBble OTHOLUEHNA MOrYT KOHYaTbCA, K MpUMepy, B CJly4ae CMepTu OAHOro u3 cybbekToB NpaBoOBOro
oTHoweHuns. Bca aTa AnHaMMKa NPaBOOTHOLWEHUIA HEPa3PbIBHO CBSA3aHa C HAaCTYMNJIEHNEM Pa3HbIX LPUONYECKNX
(haKToB .

OpgHako, BCe NPaBOOTHOLLUEHUS BHE 3aBUCUMOCTM OT MX BO3HUKHOBEHUS UMEIOT onpeaesieHHyo cneunduky, a
3HAYMT N CBON 0COBEHHOCTU, HO UX 06beanHSAET 04HO - BCE OHU ABAATCS 06LWeCTBEHHBIMY OTHOLLEHNAMN,
O6llecTBEHHbIE OTHOLLEHWS, B CBOKO 04Yepedb, UMelT onpeaeneHHble KpUTEPUN, OCHOBHBIMU U3 HUX ABASKOTCA:

1. Mo obwemMy npaBuy B X04e BO3HUKHOBEHUSA, NU3MEHEHMS, NMPeKpaLLeHns obLweCTBEHHbIX MPaBOOTHOLLEHW B
HUX MPUHUMALOT y4acTue ABe n 6onee 3anMHTEepecoBaHHbIX CTOPOHbI.

2. ObuwecTBeHHOE OTHOLLEHME COAEPXKUT NPUHLMM HOPMATUBHOCTU, MO KOTOPbLIM MOHMMAETCS onpeaesieHHbIN
BUA, TUM noBefeHus. B ciyvyae HapyLweHUs nam HeMCnoJsiIHeHUS onpeaesieHHbIX 0693aHHOCTEN, 3aKpenieHHbIX Ha
3aKOHOOaTe/IbHOM YPOBHE BO3HMKAIOT U MPUMEHSAOTCH CaHKLMM KaK CO CTOPOHbI FOCyAapCTBa, Tak U CO CTOPOHbI
MHbIX Y4aCTHMKOB NPaBOOTHOLLUEHWA.

3. ObLwecTBeHHbIE OTHOLLIEHNS UMEIOT OMnpeaesieHHY0 CTPYKTYpPY, TO €CTb B HAUX BCerga eCcTb 06bekT, Ha KOTOpbI
HanpaB/ieHbl 4eNCTBUSA, Cy6BEKT, HEMOCPEACTBEHHO BbIMOJHAOWNIA AaHHble OEACTBUS N COAep)KaHue
MPaBOOTHOLIEHMS.

4. C o6LecTBEHHbIMU OTHOLLEHUSAMM BCErga CBA3aH MOMEHT BOJIEU3bABAEHUA, MO KOTOPbIM MOHUMaeTCs
NMposiB/IEHNE CO3HAHWS, SMOLUWNIA 1 BOAM B BUAE pPaLNOHaNLHOIO N nppauMoHaabHOro nosefgeHns. Taknum obpasom,
M3 BbllLUeYyKa3aHHbIX KpUTEPUEB, MOXXHO CAeNaTb BbIBOA O TOM, YTO 0OLLEeCTBEHHbIE OTHOLLUEHMWS - 3TO pa3/inyHble
OTHOLWEHNA MeXAy coumanbHbIMN CybbekTaMm 1 X B3aUMOCBSA31, BO3HMKAOLWME B NMpoLecce nX SKOHOMUYECKON,
coumnasnbHON, NONNTUYECKON, IOPUANYECKON AeATeNbHOCTU. BHe 3aBUCMMOCTM OT XapakTepa u chepbl
B3aMMOOENCTBMA TaK Kak B Poccuinckonm degepaumn Nnpm3HalOTCa U rapaHTUPYOTCA nNpaBa 1 cBoboabl YenoBeka 1
rpa>kgaHnHa corjlacHo obLlenprusHaHHbIM NPUHLWNAM U HOPMaM MeXAYyHapoA4HOro npaBa U B COOTBETCTBUMN
KoHCcTuTyumen.

ObuwecTBeHHbIE OTHOLLEHMS, Ha KOTOPbIe HanpaB/lIeHO BO34ENCTBME NPaBOBbIX HOPM, CTAHOBATCS NMPaBOBbIMU
OTHOLEHNAMKN. B cocTaB NpaBOOTHOLLUEHN BXOOAT TPU 3J1EMEHTa: 06beKThI, CyOBbEKThI 1 coaep>KaHue
MPaBOOTHOLIEHNN. YYaCTHUKN MPaBOOTHOLLIEHN B3aUMOLENCTBYIOT NYTEM OCYLEeCTBAEHUS NpPaB N NCMNOJIHEHNSA
ropnanveckmnx o6a3aHHOCTEN, rapaHTUPOBAHHbIX FOCYNAPCTBOM . D/1IeMeHTbl MpaBoOOTHoLeHUS (Puc. 1).

Puc. 1 - nemMeHTbl MPaBOOTHOLLEHMNS

OfHako ucxons U3 CMbIC/1a N CoOOepXXaHUs BCEro 3aKkoHoaTesibCTBa Poccuinckon depepaumuv He BCe
obLLecTBEHHbIE OTHOLLEHMNS perynmnpyrTca Ha 3aKoOHO4aTe/IbHOM YPOBHeE, NMOCKOJIbKY yrnopAanoo4nTb BCe



06L1ecTBEHHbIe OTHOLLEHUSI HEBO3MOXXHO U HE MMEEeT CMbIC/a. [oCy4apCTBO peryMpyeT Anllb Te U3 HUX, KOTopbIe
HeCyT onpeaesieHHbI CMbICA U MHTEepecC AJis Hero.

Ncxols U3 NpakTUKK Bce 06LeCcTBEHHbIE OTHOLIEHUS, B TOM YUC/E U FPaXKaaHCKMe AUHAMUYHbI, TO eCcTb
MOCTOSIHHO U3MEHSIIOTCA UX colep)xaHne, cybbeKkThl NMpaBa, a, C/lefloBaTesIbHO, U BCSA XapaKTepUCTMKa, HO
3aK0OHOaTeNIbCTBO U HOPMbI MPaBa, Peryanpytoline rpakaaHckme npaBooTHOLWEHNS CTaTUYHbI. DTO ABNdeTCA
ApKo npobnemoii n NpobesioM B 3aKOHOAATENILCTBE, B pe3y/ibTaTe KOTOPON BO3HUKAIOT KOJUJIN3UKN, MOCKOJIbKY
HeyperyJiMpoBaHHOE 3aKOHOAATE/IbCTBOM NPAaBOOTHOLLEHWE BbI3bIBAET OMNpeaesieHHbI KOHMIUKT Mexay
rocylapCTBOM M Y4aCTHUKAMU FPa)KAAaHCKUX NPaBOOTHOLLEHWIA.

Tak KakK coriacHo OCHOBOMoOJiaratwLMM HopMaM rocyaapCcTBO AENCTBYET CU/I0ON CBOEr0o NPUHYXKAEHNUS, a
Y4aCTHUKU, B CBOIO 04epelb, HE MOTYT eMy BOCMNpensaTCTBOBaThL. M3 BCero nepeymciieHHoro MoXxHo clieflaTb BbiBOJ,
0 TOM, YTO rPa>KAaHCKMM MPaBOOTHOLLEHUEM npucyLle obLine YepTbl, 0AHAKO, B CUJy CBOEl cneundukn, a
WMEHHO B CUJy TOT0, YTO OHM BO3HMKAIOT B pe3yJibTaTe rpakaaHCKO-NpPaBOBOro peryanpoBaHns UMyLLLECTBEHHbIX
N HEKOTOPLIX JINYHbIX HEUMYLLLECTBEHHbIX OTHOLLEHWIA, UM MPUCYyLLEe onpenesieHHble YepTbl, OCHOBHLIMU U3
KOTOPbIX ABASAOTCS:

1. NMpaBOOTHOLIEHUS BO3HUKAIOT N CTPOSITCA HA MPUHLMMNE PaBEHCTBA YYaCTHMKOB AaHHOIO Cy4oNpon3BOACTBA,
KOTOpblE N COCTABNAIOT NPeAMET rpa’kAaHCKO-MPaBOBOro peryanpoBaHus. MoMrMMo 3Toro, rpaxaaHckme
MPaBOOTHOLLEHNSA (POPMUPYIOTCS KaK NPaBOOTHOLLEHUS MexX Ay paBHOMPaBHbIMU Cy6bekTaMu, Kak
NpPaBoOOTHOLIEHNS 0COBEHHOr0 CTPYKTYPHOrO TUMA, B KOTOPbIX 0653aHHOCTbL KOPPECTOHANPYET CYyObEKTUBHOMY
npaBy Kak NpUTa3aHuio. KOpuanyeckoe paBeHCTBO CTOPOH SIBASIETCS BaXXHbIM Y NPUCYLLMM FpaXKAaHCKOMY
CyZOMNpon3BOACTBY CBOMCTBOM. Ecnin xe 6yaeT yTpayeHo AaHHOe CBOMCTBO, TO NPaBOOTHOLLEHUE yxe He byaeT
rpa>4aHCKMM, MOCKOJIbKY YyTPaynBaeTCs ero npaBoBas Npupoaa.

2. B KayecTBe 0CHOBOMOJIaraloLWmX rapaHTUiA NPaBOOTHOLLEHUI BLICTYMAOT Mepbl 3alLNTLI MpaB U obs3aHHOCTER,
BO3HMKAIOLWNX MeXAY IMLaMn, y4acTBYOLWMMM B Aee, NPaBoOTHOLLIEHUSX U 3aKOHOAATEIbCTBO, Kacatolleecs
TOJIbKO FpaXkAaHCKOW 3awmThl 1 obnafatowme B nepByto odepeb 0683aTeNbCTBAaMU UMYLLIECTBEHHOIO XapakKTepa.
pa)xOaHCKMe NpaBOOTHOLLEHNS, B NoAaBAsoWEeM 60bLUMHCTBE C/Tly4aeB BO3HUKAIOT NyTEM 3aK/04YeHUs
rpa><4aHCKO-NMPaBOBbIX AOrOBOPOB

B NpaBOOTHOLLEHUSAX CyObEeKTMBHbIE NMpaBa yNPaBOMOYEHHOr 0 JiMLa MOryT OCYLLECTBASTLCSA TO/IbKO NyTeM
COBEpLUEHUs aKTUBHbIX, NPeayCMOTPEHHbIX Ha 3aKOHOA4ATEIbHOM YPOBHE AeNncTBUin 06s3aHHOro nnua, a
topuamnyeckas o653aHHOCTb B CBOIO 0Yepelb BbICTYMNAET onpefiefieHHbIM MeXaHM3MOM BO3AeNCTBUS, TpebyeMbiM
BUAOM NOBEAEHUS 04HOMO ANL@ MO OTHOLIEHWUIO K ApYroMy.

3. YYaCTHMKM NPaBOOTHOLLEHWIA 060Cco61eHbl ApYr OT ApYyra 1 ABNSIOTCSA CaMOCTOATE/IbHbIMU, KaK B
UMYLLLECTBEHHOM, TaK U B OPraHW3aUMoHHOM MJlaHe, 4TO OTAeNsAeT UX APYr OT Apyra v AeflaeT He3aBUCUMbIMU
nuamu.

MoTOMY YTO KaXXAbl YHAaCTHUK OENCTBYET B MHTEPECaxX CBOEro NMyLLEeCTBEHHOMO MOJIOXKEHNS BHE 3aBUCUMOCTH OT
NUMYLLLECTBEHHOIO MOJIOXKEHUS APYrOro ANLA, y4acTBYIOLLEro B Aesie, HO Npu 3TOM yKa3aHHble inLa oCTaloTCs
pPaBHLIMU U OENCTBYIOT B MHTEPEeCcax AaHHOTo MpUHLMNA, @ OCYLLEeCTBeHNE, BOCCTAHOB/IEHUE U 3aUTY CBOUX
HapyLUEeHHbIX NPaB B pe3y/bTaTe NPaBoOCYyAMs B COOTBETCTBUU C FPaXAAHCKUM 3aKOHO4ATENILCTBOM B
obLierpaxaaHCKol chepe OCyLLEeCTBASETCS TOJIbKO Cy10M OOLLEN IopUCONKLNN,
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