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FNABA 1. NOHATUE N CUCTEMA NCTOYHNKOB MPAXKIOAHCKOIO MNMPABA

§1.MoHATME NCTOYHNKA rpa>gaHCKoro rnpasa

Bonpoc TeopeTn4eckoro NOHUMaHUA CJI0XKHbIX IOPUONYECKUX TEPMUHOB, TaKNX Kak NCTOYHMKW npaBa, Bceraa buin
aKTyaJIbHbIM. Y4YeHble pa3HbiX MEePMOLOB U HaY4HbIX LLWKOJ TPaKTOBaIM €ro B COOTBETCTBUN C COBCTBEHHbLIMU
npencTaBseHUAMN O nMpupoae npasa. Npu peweHnn npobaembl pasBuTNA 06LLEro NOHATUA UCTOYHMKA NpaBa
Heob6X0AMMO y4YMThIBaTb CAedyloLine 31eMeHTbl, KoTopble b1 pa3paboTaHbl Teopuen npasa N HEOAHOKPATHO
MOATBEPXKAEHbLI OPNANYECKON NpaKTukom [9, c.24].

Bo-nepBbix, He06X04MMO MOMHUTL, YTO pacCMaTpMBaEMOe B JaHHOM pa3fenie NoOHATUE, KaK U caMo MNpaBso,
HaCTOJIbKO NOJIMCEMNYHO N MHOFOrPaHHO, YTO MO MOBOAY CaMOro TepMMHa BeAyTCS CNopbl.

Heobxo0AMMO Tak)Xe y4nTbiBaTb, YTO NPaBOBble UCTOYHMKUN, ECSIN pacCMaTpMBaTb MX KakK Pa3sHOBUAHOCTbL NPaBOBOMN
HOPMbI, HE CyLLLeCTBYIOT camu no cebe, B OTpbIBE OT CBOEM COLMAbHO-(PNN0CODCKON CYLLLHOCTY U CoaepXaHus.
KoHe4HO, B mpouecce onpegenieHns NoOHATUA UCTOYHMKOB MPaBa Ba)KHO YYMUTbIBATb, YTO XOTS METOA0J/IOrNYECKMN
WCTOYHMKWN NpaBa Hepa3pbiBHO CBA3aHbl U "NMPon3BOAHbI" OT "(hopMbl" Kak (r1ocoCKon KaTeropumu,
TEOpeTUYEeCKN N NPaKTUYECKN OHWN BbICTYMNAlOT Kak MapHble ABJEHUA N0 OTHOLWEHUIO K "coaep>xaHunio”.

970 06bACHAETCS TEM, 4TO hopMa U CoeprKaHne, BO-NMePBbIX, TECHO CBA3aHbl U AOMNOJHAT SPYr Apyra, a Bo-
BTOpPbIX, HE3aBUCMMbI APYr OT ApYyra, HO NpX 3TOM MPOHM3bIBAIOT Apyr Apyra. B niobom cnyyae, ctout obpatuTth
BHMMaHMe Ha COOTHOLLEHWEe 3TUX ABYX KaTeropun, 4Tobbl Kak MOXHO ry6)xe NPOHNKHYTb B NpobaeMy NoOHUMaHuA
WCTOYHMKOB NMpaBa. OTclofa npobneMa - gake ecnm HasBaHMe (MCTOYHUK, (hopMa 1 T.4.) onpenesieHo, To
MOHMMaHWe ero CyTun pasJindaeTcs B NPaBoBOM Npu3HaHUU. CnegyeT TakXe NOMHUTb, YTO UCTOYHUKM NpaBsa - 3TO
MOCTOAHHO pa3BMBaOLLMNECA U OUHAMUYHbIE ABNIeHUS. [T03TOMY, aHann3Mpys B3rasabl NMpaBoBeAOB BCEX NEPUOL0B,
HEe0b6X0ANMO YyHNThIBaTb COBPEMEHHbIN B3ras4 Ha 3TOT BOMPOC.

OTO CBA3aHO C TeM, 4TO eC/in NepBoe NpeAcTaBaseT cobo COBOKYMHOCTb FPa>kAaHCKO-MPaBOBbIX HOPM, TO BTopoe
- COBOKYMHOCTb HOPMaTUBHbIX MPaBOBbIX aKTOB, PErYAMPYIOLLNX FPaXKAaHCKMe MPaBOOTHOLLEHNS.
3aKoHO4aTeNIbCTBO TakXXe COAEP>XUT HOPMbI, HO MPX 3TOM OKa3blBaeTCHA BHELIHEN (DOPMOI NX BblparkKeHUs, TO
€CTb UCTOYHMKOM MNpaBa.

Taknm obpasom, rpakgaHCKoe NMpaBo N rpaXKAaHCKOe 3aKOHO4ATeNbCTBO OKa3biBAOTCHA CBA3AHHLIMU APYT C
OPYrom Kak cogep>xaHune n popma. bonee Toro, He TOJIbKO HOPMATUBHbIE aKTbl COAEP>XKAT Pa3/INYHbIE HOPMbI
rpa>kAaHCKoro npaesa, hakTn4yeckn ga>ke caMu 3akoHozaTenn hopMasibHO 3aKpPenasoT B Fpa>K4aHCKOM
3aKOHOOaTeNIbCTBE MHblIe NCTOYHUKN, KOTOPble Tak>Ke BbICTyNaloT Kak hopMbl NpaBa.

K P® comepXuT cneumanbHyto rnaBy - rnasy 1, NOCBALLEHHYIO FpaXkAaHCKOMY 3akKoHo4aTeNnbCTBY. Ecnm cT.1 n 2
3TOW rnaBbl MNOCBALLEHbl NpegMeTy, NpuHUnNaM, pyHKUNSM 1 MeTohaM rpaKAaHCKoro npasa, To nocjeaywowme
CT. € 3 M0 7 NOJIHOCTbIO MOCBALLEHbl 3aKOHO4ATENLCTBY O FPaXKAAaHCKOM MpaBe N UHbIX UCTOYHNKaX Npasa. Takum
obpa3oM, NOHATUA "MCTOYHNKM rPakgaHCKOro npaea" 1 "3akKoHO4ATENbCTBO O Fpa)kAaHCKOM rpaBe" He
COBMafaloT, MOCKOJIbKY CT.5 1 7 Tak>Xe npu3HatoT 0bbl4HOE N MeXXAyHapoOHOe NPaBo B Ka4yeCTBE NCTOYHNKOB
rpakgaHckoro npa.a [2].
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Kpome Toro, HEKOTOpble aBTOPbI CCbUIAOTCS Ha APYrie NOHNMaHUsA UCTOYHMKOB NpaBa. HekoTopble
paccMaTpuBalOT €ro B NAE0SI0ONMYECKOM MJiaHe, TO eCTb KakK NpaBoCO3HaHMe 1 NPaBOBYIO KYJbTYPY rpakgaH.
Odpyrune ropopAT, 4TO 3TOT TEPMUH UMeeT U huocodpckoe 3HavYeHne, yKasbiBas Ha TO, Kakme usiocodckme naen
(Hanpumep, Nnbepannim, KOHCEPBATU3M) sieXXaT B OCHOBE TOW UK MHOW NpaBOBON cucTembl. OT TOro, Kak
BOCMPUHNMAETCA 3TOT TEPMUH (POpMasibHO, CoOAepKaTeNbHO MU KaK-TO MHA4Ye), 3aBUCUT, YTO NpeacTaBnseT
cobol npaBoBas cCUCTeMa B LLEJIOM.

OTMETUM, YTO TEPMUH "NCTOYHUKM MNpaBa" TakXXe NCNOoJIb3yeTCs B HaY4YHOW inTepaType B 3HA4YEHUN "MCTOYHUKN
3HaHWM 0 NpaBe" 1 BKJOYAeT BCE BO3MOXHbIE UCTOYHUKUN MHGOPMaLIUKM O NpaBe (Iopnanvyeckmne TeKCTbl, 06bIYHbIe
3anucun, cyaebHble aena, XpOHUKK N UCTOPUYECcKne AOKYMeHTbl 1 T.4.). O4HaKo MHOrme y4yeHble KpUTUKYIOT Takow
noaxon, ykasbiBas Ha TO, 4TO BCe e HeobXxoaMMo pasinyaTb NCTOYHUKIN MpaBa N HayKu.

HekoTopble y4yeHble TakXe CHUTAT TEPMUH NpaBOBble UCTOYHUKN B CaMOM 06LLeM CMbicie abCTpakTHbIM
obpa3om, KOTOPbLIN A0/XKEH CKopee cNocobCTBOBaTb MOHMMAaHMIO, YEM [aBaTb TOYHbIE MOHATUA. Takon Noaxon
MO>XHO yBMAaeTb B paboTax M.C. CtyneHukuHon, A.A. PybaHosa n C.J1. 3uBca. KOHEYHO, B 3TUX YTBEP)KAEHUSAX €CTb
0019 UCTUHBI, HO He cneayeT 3abbiBaTb, YTO MOHATUA UCTOYHUKOB HE TOJIbKO MCMOJIb3YIOTCSA B TEOPUN NpaBa, HO U
OKa3blBAlOT HEMOCPEACTBEHHOE BNAHNE Ha NPaKTUKY, MO3TOMY UM HeobxoanMo AaBaTb TOYHbIE onpeaeneHus [9,
c.25].

MpaBoBeabl TaK)Xe PasnyaloT UCTOYHUKU FPakgaHCKOro npasa B LUMPOKOM U Y3KOM CMbIC/ie. B y3kKoM cMbicne
(KoTopbI CKOpee coBnagaeT ¢ OPMasIbHO-IOPNANYECKMM 3HAYEHNEM) aBTOPbl TakXXe TPAKTYIOT 3TOT TEPMUH MO-
pa3Homy. MpumeHsasa Hambonee obuiee onpeneneHne, NCTOYHUKU - 3TO HOPMbI FPaXKAaHCKOrO NpaBa, Bblpa>KeHHble
B Pa3JINYHbIX NPaBOBbLIX hopMax UaN hopMax BbipaXKeHUs HOPM FpakKgaHCKOro rnpasa, KOTOpble B COBOKYMHOCTU
COCTaBASAT rpaXkAaHCKoe nNpaBo. B kavyecTBe anbTepHaTUBbI Ka)KAbll aBTOP AaeT CBoe cO6CTBEHHOe
onpepeneHne, NpMHMMas BO BHUMaHMe TO, 4TO OH c4YuTaeT Hanbosiee BaXXHbIMU XapaKTepucTUKamm.

Ons 6onee wurpokoro noHnMaHmsa 'K PO gaeTcsa Takxe 6onee nosHoe onpeaeneHne NCTOYHMKOB npasa. MICToOYHUK
- 3TO0 BONSA CybbeKTa NPaBOOTHOLLEHNIN FPpakAaHCKOro npasa, KoTopas obbekTMBMpyeTCA Yepes hopMy 3aKoHa n
HarnpasJ/leHa Ha yCTaHOBMEHNe HOPM rpa)kAaHCKoro rnpasa. [NocnegHee onpefeneHve no3soaseT NpeacTaBuUTb
WUCTOYHUKWN FPa>KgaHCKOro rnpasa Kak AnHaMn4yHOe 1 NOCTOSIHHO pa3BMBaloLLLEeeCcs NpaBoBoe sBJIEHMeE,
NCnbITbiBaloLLEe BANSHME rocyaapcTBa U obLiecTBa, HO B TO XKe BpeMa BAuMsioLLee caMo Ha cebs.

XapakTepunsysa TeEPMUH "MCTOYHUKWN FPaXKJaHCKOro rnpaga", XoTesnocb 6bl Tak)XXe OTMETUTb HEKOTOpPbIE
0COBEHHOCTN, KOTOPblE MOMOraloT JlyyLle NOHATbL NPUPOAY 3TOrO NPaBOBOro ABAEHUS.

Hanpumep, A.A. TKa4eHKO nepeyvncnaeT TUNNYHbIE NPU3HaKK, XapaKTepusyoLime NCTOYHNKN rpaxgaHCKoro npasa
NMPMMEHNTENIbHO K KOHKPETHOW roCyAapCTBEHHOM MPaBOBOW CUCTEME.

K TaknMm npusHakam OTHOCATCS:

-HernpepbIBHOCTb, MOBTOPSAEMOCTb M BpeMeHHas cTabuibHOCTb FpaXKAaHCKOro KoAekca onpenensiot
NPUHaANEXHOCTb HAaLWOHaIbHOM NMPaBOBOW CUCTEMbI K OnpeesieHHON NPaBOBON CeEMbE;

-Ha/IM4Me NpaBOBbIX HOPM KakK CcoAep>KaTe/lbHOro 3/1leMeHTa FPaXKAaHCKoro kogekca. pyrumm cnosamu,
KJ1aCCMYECKNIA TUMNYHBIA NCTOYHMK NpaBa XapaKTepu3yeTCcs HOPMaTUBHOCTbLIO, KOTOpasa npeactasnseT cobon
BHELLHIO0 (hOPMY, 3aKpPErsAIoLLY0O NPaBoOBYO HOPMY;

-TUNWNYHbIE NCTOYHMKIN FPaXKAaHCKOro npaBa OT/IMYaTCA 3aKOHHOCTbIO, OHW HOCAT NyBANYHBLIN XapakTep.

9TO eANHCTBEHHOE IPULANYECKOoe onpenesieHne A03BOJIEHHOrO, 3arpeLLeHHoro n 0653aTesibHOro NoBeAeHUS.
TunNn4YHbIE NCTOYHMKN NpaBa obs3aTeNbHbl 418 obpaleHnsa K HAM Npu NPUHATUN MHANBUAYAbHbIX
(MpaBONPUMEHNTESNIbHLIX) Mep:

-TUMNWYHbIE NCTOYHMKIN NpPaBa XapaKTePM3YITCA CUCTEMHOCTLIO N MePapPXUYHOCTLIO. pakgaHCKoe NpaBo nMeeT
COBCTBEHHYIO CUCTEMY NCTOYHUKOB MpaBa, 0O4HAKO CYLLEeCTBYIOT pa3HOriacnus OTHOCUTESIbHO TOro, Kakue
3NeMeHTbl B Hee BXoaaT [9, c.26].

-NpaBOBble NCTOYHUKN TPEDBYIOT LOKYMEHTUPOBaHUSA C NCMOJIb30BaHUEM NPMEMOB U CPEACTB I0pUANYECKON
TEXHVKW, 4TO AenaeT npaBo popMasibHO onpefeneHHbIM MHCTUTYLUMOHabHbIM obpa3oBaHuem. MNpasaa,
nocsiefHUn NpMU3HaK MOXXHO OMNPOBEPrHyTb, NOCKOJIbKY MK P®, Kak 1 apyrme 3akoHbl PO, BOOpYXXeH 3Ha4YnTesIbHbIM
KonmyecTBoM 0bbl4aeB, KOTOPble HUFAE He 3aKperneHbl, 1 3aKOH JINLWb YKa3biBaeT Ha BO3MOXHOCTb UX
NCMNOJIb30BaHUA.

B HacToAwen paboTe, 04HaKO, MOHMMaHMe NCTOYHMKOB rpakaaHcKoro npasa byneT paccMaTpmBaTbhbCa Kak hopMa,
B KOTOpOW HOpMa npaBa npuobpeTaeT obweobsAazaTenbHyo cuay, n K Heln ByayT NOAX0AUTb Kak K obiemy
hopMmanbHOMy (lOpUANYECKOMY) NOHUMAHMWIO.

STOT BapuaHT npeAcTaBnseTcs Hanbosee yaayHbIM, NOCKOJIbKY 30eCb HeT "ABYCMbICAIEHHbIX" MOHATUA U BCe BUAbI
WCTOYHNKOB NpaBa MOryT ObITb OPraHM30BaHbl B CTPOMHYIO cucTeMy. [NpaBoBble UCTOYHUKU - 3TO Te, B KOTOPbIX
3aKpenneHbl NpaBa 1 cBoboabl YenoBeKa 1 rpakgaHnHa, a TakXXe MexaHu3Mbl nx obecnevyeHns n 3amThl.



W 3peck He BaXKHO, OTKyAa B3SIMCb 3TW HOPMbI U YTO UX MOPOAMII0, BaXKHa popMa, B KOTOPOW OHW NpefcTaB/ieHbl
obuiecTBy. M caMoe rnaBHOE, 3TN UCTOYHUKWN O0JSIKHbI ObIThb e AUHbIMK A1 BCEX CYOBEKTOB, @ AJ18 3TOro
HeobxoAMMO NOATBEPXKAEHME CO CTOPOHbI FrOCyAapCTBa.

TONbKO TakK MOXKHO MOHATb, FAE NCTUHHbIE FPaXKAaHCKO-MPaBOBble HOPMbI, a FAe NMPoCTo NpaBuia, He NMeLLne
OpPUANYECKON CUbl N 0OLLLENPaBOBOro 3Ha4YeHMA. IMEHHO NO3TOMY, HaNpMUMep, MHOCTPaHHbIE 3aKOHbI HE MOTYT
NMPUMEHSTLCS OJ15 PEryJIMPOBaHNS OTHOLWIEHU BHYTPU P®, a UICTOYHUKM BCEX OPUONYECKNX OUCLUMIAVNH HE MOTYT
B MOJIHON Mepe BbICTyNaTb B Ka4yeCcTBe NCTOYHMKOB FPa>kAaHCKOro npasa.

WNHbIMM cnoBaMu, NOHATHO, 4TO caMun No cebe 3Tn HopMbl UMeT hopMy, HO 6e3 BoIM co3aaTens rnpaBa OHW He
MOryT 6bITb UICTOYHUKOM, PETYIMPYIOLWMM NnoBefeHne CybbeKToB B rpa)KAaHCKUX MPaBOOTHOLLIEHUAX.

OnHakKo He BCe NpaBOBble ABNEHUS, peasibHO (PYHKLMOHMPYIOLLIME B KaYeCTBE NCTOYHUKOB nNpaBa v obnapatouwme
BCEMU UX NpMU3HaKaMun, opuLManbHO NMPU3HaHbI 3aKOHOA4ATENIEM, HO 3TO He 03HaYaeT, YTO A0JIKHbI ObITb NHbIE
noaxoabl K X noHnmaHuto [10, c.109].

1. KoHcTuTyunsa PO // http://pravo.gov.ru, 06.10.2022.

2. 'paxkpaHckuii kogekc PP (yactb nepeasn) ot 30.11.1994 Ne 51-®3 (pen. oT 14.04.2023) // CobpaHue
3aKoHogaTenbcTBa PO. - 1994, - Ne 32. - CT. 3301

3. MpaxgaHckun Kopekc PO (4acTb BTOpas) oT 26.01.1996 N 14-d3 (pen. ot 01.07.2021, c n3m. ot 08.07.2021)//
CobpaHune 3akoHogaTenbcTBa PO. - 1996 - N 5. - CT. 410

4. I'paXkgaHCKNI npoueccyanbHbln kogekc PO oT 14.11.2002 Ne 138-P3 (pepn. oT 14.04.2023, Cc u3M. oT
26.04.2023) // CobpaHune 3akoHoOaTenbCcTBa P®. - 2002. - Ne 46. - CT. 4532

5. AHncumos A.T1. I'pakaaHckoe npaBo. Obuwan YacTb : y4ebHUK ANnsa cpegHero npodeccnoHansHoro obpasosaHus /
A. M. AHncmmos, M. 0. Ko3nosa, A. §. PeixkeHKOB ; nof oben pegakunen A. 4. PebkeHKoBa. - 5-e nsg., nepepab. n
gon. - MockBa : UspatenbcTBo HOpanT, 2022. - 435 c.

6. ApakensiH A.A. OueHOYHbIe MOHATUSA FPaXX4aHCKOro NpaBa: UCTOPUYECKMA OMNbIT CTAHOBJIEHUS U NCMOJIb30BaHNSA
/I AKTyanbHble npobnembl poccuiickoro npasa. 2022. Ne 2. C. 111 - 117

7. HoBenuwee y4yeHue 0 TOJIKOBaHMW NpaBa: Nno MaTepuasiaM rpa>xgaHCcKoro n Apyrmux otpacsein npasa:
MoHorpadwus / B.I'. PoTaHb, O.E. CoHuH, H0.B. YepTkoBa. Cnmdepononb: [6. n.], 2019. 792 c.

8. Mokposckuin N.A. OCHOBHble NpobsieMbl rpa>kaaHCcKoro npasa / V.A. NMoKpoBCKMiA. 7-e n3A., ctepeoTun. Mockaa:
CraTtyT, 2016. 351 c.

9. NosH H.B. PeweHnsa KoHCTUTYUMoHHOro Cyna P® Kak UCTOYHUK rpa)kKaaHCKoro npasa // AQMUHUCTpaTop cyna.
2022. Ne 3. C. 24 - 28.

10. YepHobenb A.A. PazBuTne y4eHUs 0 TPETbUX nLax B UCTOYHUKAX POCCMACKOIo rpa>kaaHCKoro npasa //
AKTyanbHble npobnembl poccninckoro npasa. 2018. Ne 8. C. 109 - 118.

3Ta yacTb paboTbl BbiJIOXEHA B 03HAKOMUTE/IbHbIX LensxX. Ecain Bbl XoTuTe noayunTb paboTy MoJHOCTbIO, TO
npmobpeTnTe ee BOCrosib30BaBLUNCL (YPOPMOV 3aKa3a Ha CTPaHULE C rOTOBOV paboToui:
https://stuservis.ru/kursovaya-rabota/361015



https://stuservis.ru/kursovaya-rabota/361015

