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BBEAEHWE

AKTYanbHOCTb NpobnemMbl nccnenoBaHns, KOTopas pacCMaTPUBAETCA B AaHHOM MCC/Ief0BaHMK, CBA3aHa C TEM, 4YTO
rpa>kAaHCKoe NpaBo SIBASETCS LUMPOKOWN chepolt HayHHO-NPaKTUYECKNX MHTEPECOB, a MPakAaHCKO-NpaBOBOM
[O0roBop - NpegMeToM MHOIMMX UCCef0BaHWN, T.K. 3TO NOHATUE NCNOJIb3yeTCa NOCTOSAHHO BO BCeX cdepax
peanusaunm coymanbHO-3KOHOMUYECKNX MPOLLeCcCoB.

Ha cerofHAWHWN AeHb NPaKTUYeCKN BCE COLMAlIbHbIE N SKOHOMUYECKME OTHOLEHMA obecneymnBatoTcs
3aKJIlOYEHMEM rpakKAaHCKO-MPaBoOBOro AOroBopa, KOTOPbIN Heobxoanm Ana Toro, 4Tobbl CTaTb FrapaHTOM
peanusaunm npas ero y4acTHUKOB.

MHormne npencraBuTenn KOMMepYecKnx chep NCrob3yroT TUMOoBbIe WabsioHbl rpa>kAaHCKO-MPaBoOBOro 4OroBopa,
4YTO faeT BO3MOXHOCTb HE A0MyCKaTb OWMOOK Npu ero CoCTaB/eHUM, OAHAKO CYLLEeCTBYIOT Te cdepsbl, rae
Heo6Xxo0aAnM MHAMBMAYANbHbLIA NOAXO0L K FpaXKAaHCKOo-NpaBoBoMy obecrneyeHnto KOMMEPYECKMX OTHOLLUEHWIA, YTO
3a4acTylo NPUBOAUT K pafy npobniem, CBA3aHHbIX C HEMPaBWJIbHLIM COCTaBJIEHMEM IPa)KAaHCKO-MPaBoBOro
[OroBopa 1 ero HeNPUMEHMUMOCTbIO B CyAebHbIX MHCTaHLUUAX NPY BOSHUKHOBEHMWN MPaXKAaHCKO-MPaBOBbIX CMOPOB,
HanpuMep, MeXX4y B paMKax NpaBOOTHOLLEHW NMpoAaBLia Wian NoKynaTess C NoCpeaHNKOM.

CTeneHb n3y4yeHHOCTU npobnembl. HeCMOTPSA Ha NOBbLILLEHHOE BHUMaHUE nccaenoBaTenen K n3y4yeHumto
rpa><KAaHCKO-MpPaBOBbIX AOrOBOPOB Pa3iMyHbIX BMAOB, AOrOBOP MOCPeAHMYeCTBa B Hay4HOW nuTepaType
MpakTU4Yeckn ocTtassieH 6e3 BHUMaHWSA, HecMOTpsa a NpobeMHOCTb AaHHOW cdepbl MPaBONPUMEHEHNS, KoTopas
dukcnpyetca B Poccuinckonm degepaumm Ha CErogHAWHNN OEHb.

Llenb nccnepnoBaHus - NpoBecTy aHa u3 NMPUMeEHeHNs 4OrOBOPOB MOCpeHMNYeCcTBa B POCCUNCKON rpakaaHCKo-
rMpaBoOBOWN NpakKTuKe.

Ob61beKkT nccnenoBaHUa - LOroBopbl MOCPeAHMNYECTBa.

MpeomMeT nccnegoBaHnsa - NpUMeEHeHNe 40roBOPOB NOCPeAHMYEeCTBa B POCCUNCKON rpaKaAaHCKO-NpaBoOBOW
npakTuke.

Ons [OCTUXKEHMSA MOCTaBAEHHOW Lenn Heobxoammo 6bi10 pewnTb pAL TeopeTUYeCcKNX U NpakTUYecKnx 3agay
nccaenoBaHus:

. OxapakTepun3oBaTb NOHATNE, 0COBEHHOCTN 1 BUAbI FPaK4aHCKO-NPaBOBOro AOroBopa.

. PaccmoTpeTb HOpMaTMBHO-NPaBOBOE perynpoBaHmne u TUMONOrnio OrOBOPOB NOCpeaHNYEeCcTBa.

. U3y4nTb nctopunyeckmne acnekTbl peaamsaumn orosopa nocpegHnyecTBsa.

. MpoBecTn aHann3 cynebHOM NpakTMKKM NO AOroBopaM NocpegHnYecTsa.

. BbisBUTb Npobaembl NpMeHeHns [OroBopa nocpeaHnyecTBa.

. CoCTaBnTb TEXHOJIOMMYECKYIO KapTy peann3auunm npaBooTHOWEHNI B paMKax 4OroBopa nocpefHn4yecTBa.
MeToAbl nCCNnefoBaHnA: aHaN3 Hay4YHOW AInTepaTypbl U HOPMATMBHO-MPABOBbLIX aKTOB, ONUCATEsbHbIN,
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XPOHONOrMYeCKNI, NcToprnyecknii, obobLueHne, Knaccugmnkaums, CpaBHUTENbHO-NPABOBON, MoAeNIMpPOBaHMe,
KOHTeHT-aHanm3, SWOT-aHanus, nJaHnpoBaHMe.

TeopeTnyeckasa 3HAYNMOCTb NCCNEN0BaHUSA CBA3aHa C MPOBEAEHNEM aHaNM3a Hay4YHOM nnTepaTypbl No npobneme
M3y4YeHns 4OoroBopa NocpeaHnYecTBa Kak BUA rpa>kAaHCKO-NMpaBoBoro Aorosopa. CobpaHHbIN TEopeTUYeCKunin
MaTepuran MOXXeT ObITb None3eH AN NPOAO/HKEHNSA U PACLUMPEHNA Hay4YHbIX NCCIef0BaHNN B AaHHON cdepe.
MpakTnyeckas 3HAYMMOCTb UccnenoBaHus obycrioBsieHa NpoBeAeHUEM aHann3a npobaem NpruMeHeHUs 4orosopa
rnocpenHn4YecTBa B POCCUACKON rpakAaHCKO-MPaBOBOWM NMpaKTUKe.

CTpyKTypa uccnepoBaHus. Kypcoeas paboTa COCTONT U3 BBeAEHUS, OBYX I1aB, 3aKJIIOYEHWS U CMNCKA
nTepaTypbl.

B nepBoli rnase, «[JoroBop nocpegHUYecTBa Kak BUA rpa>kAaHCKO-NPaBoOBOro A0roBopa», PacKpbiBalOTCS Takne
BOMPOCh! Kak MoHATUE, 0COBEHHOCTN N BUAbI FPa>KAaHCKO-MPaBOBOro A4OroBopa, HOPMaTUBHO-MPaBOBOE
perynmpoBaHue N TUMOJIOrNa LOroBOPOB MNOCPeAHMYECTBA, a TakXKe NCTOPUYECKME acrneKTbl peaamsaumm
[OroBopa nocpenHn4ecTBa.

Bo BTOpoW rnase, «MpobnemMbl 1 NyTN COBEPLLUEHCTBOBAHUA NMPUMEHEHUs AOroBopa NnocpegHnYecTsa B POCCUNCKON
rpa>kAaHCKO-MPaBOBOM NPaKTUKE», MPOBOAUNTCSA aHan3 CynebHom NpakTUKM Mo 4OroBopaM nocpenHnYecTBa,
BbIABIAKTCA I'IpO6J'IeMbI npuMeHeHnsa Aoroeopa nocpegHM4yecTBa, a TakXXe COCTaBdeTCAa TeXHOJIoOrn4yeckaa KapTa
peannsaunm NpPaBoOTHOLIEHMIA B paMKax 4OroBopa nocpenHn4ecTBa.

FNABA 1. JOrOBOP NOCPEOHNYECTBA KAK BN MPAXXKOAHCKO-NMPABOBOIO 1OrOBOPA
1.1. MoHATMe, 0COBEHHOCTU 1 BUAbI TPaXKAaHCKO-MPaBOBOro A0roBopa

CyLHOCTb 1 NOHATME rpakAaHCKOo-NpaBoBoro gorosopa obo3HavaeTcs B parKAaHCKOM Kogekce Poccmmnckon
®depepauynm, B HaCTHOCTU, B ero 27 rnase .

MpeoMeToM rpa>k4aHCKo-MpaBoBOro A0roBopa BbICTYMNAOT pa3inyHble CAESIKM - B NEPBYIO o4epenb,
MMYyLLEeCTBEHHbIE, @ BNOCNeACTBUN - U JINYHbIE, KOTOPbIE XapaKTepPU3ylTCs Kak HEMMYLLLECTBEHHbIE .

B Ka4ecTBe CTOPOH rpa>kAaHCKOo-MpaBOBOro A0roBopa MoOryT BbICTyNaTb Kak uanyeckme nuua (rpa>knaHe),
VHAVBUAYabHble NMpeanpuHUMaTenun, Tak N lopuanveckmne nmua, B Ka4eCTBe KOTOPbIX MOryT pacCMaTpuUBaTbCA U
rocyfapcTBEHHbIE, 1 KOMMEpYeCcKMe opraHmsaumnm .

B 3aBMCMMOCTIN OT TUNa rpa>kAaHCKo-NMpaBoOBOro AOroBopa, BblAeNaeTCs pag ero CyLweCTBEeHHbIX YCI0BUNA.
Hanbonee 3Ha4MMble N3 HUX NpPeACTaBMEHbl Ha pucyHke 1.1 .

PucyHok 1.1. - Hanbonee pacnpocTpaHeHHbIE CyLLeCTBEHHbIE YC/I0BMSA FPark[AaHCKO-NMpPaBoOBOro J0roBopa, KoTopble
[OJKHbI 6bITb B HEM MPOMUCaHbI

Mpwn perncTpaunmn 3TMX yCaoBUA B TEKCTE FPaXKAaHCKO-NPaBOBOro AOrOBOpa OH MOXET CYUTaTbCHA 3aKOHHbIM ©
NCNOoJb30BaTbCA B CyAe A1 peLleHNs rpa>KAaHCKo-MpaBoBbIX CMOPOB MeXAy ero y4aCTHUKaMU.

MpryMeHeHne rpa>kAaHCKo-NPaBoOBOro AOrOBOpa Ha CEroAHALHNA AeHb aKTyaJlbHO Ansa aobon coumanbHo-
3KOHOMMYecKon cdepsbl. Mpy 3TOM Hafo OTMEeTUTb 0CoBYI0 BaXKHOCTb NMPaBUIbHOIO COCTaB/IeHNS AaHHOIro
LOKYMEHTa, T.K. B CJZlydae OonyLLeHns oWmnbKN Kaxkaas n3 CTOPOH rpa>kAaHCKO-MPaBoBOro AOroBopa MoXxeT
noAaTb 3asiBJIEHME O HEMPU3HAHWN ero AeNCTBMUTEe/IbHbIM B CyAe .

Me)xoTpac/sieBOM XapaKTep rpa>KAaHCKO-MpaBoBOro AOrosopa roBOpuUT O TOM, YTO €ro 3HaYyeHne 04YeHb BbICOKO.
bes cylecTBoBaHNA A4AaHHOr0 BuAa LOKYMEHTa HEBO3MOXKHO 3akJltoyeHme Nobbix KOMMepYecKux CAeNoK (B TOM
yuciae - TOpro.biX), He MOryT OCYLLEeCTBASATLCA AOrOBOPHbIE OTHOLLIEHUA Mex Ay KOMMNaHMen 1 ee KOHTpareHTamum
(Hanpumep, Ha MOCTaBKy TOBapa, BbIBO3 Mycopa U T.A4.) .

Kpome Toro, rpa>xaHCKo-NpaBoOBON A0Or0OBOP MOXET ObITh 3akJll04eH 1 B chepe TPYAOBOro npasa Kak
aNbTepHaTMBa TPYAOBOMY AOMOBOPY, KOTOPLIM 3aK/A04aeTCcsa B cJiydae ohuLumnasbHOro TpyA0yCTPONCTBa
paboTHMKa B KOMNaHM0. pa>k4aHCKO-NPaBOBOM AOFOBOP B 3TOM CJly4ae BbICTYMaeT KakK rapaHT onsaTbl paaa
yCyr, KOTopble BbIMOJHAET paboTHMK A1 onpefeneHHOro puanyeckoro anua uam HANBUAYalbHOro
npegnpuHuMaTens .

B cT. 421 paxpaHCKoro Kogekca Poccnnckon depepauunm 3akpernieH BaXKHbI 415 Fpa)KJaHCKO-MPaBOBbIX
OTHOLUEHWUN NPUHLUMN, KOTOPLIN 0603HavYaeTCcsa Kak NpuHUun ceobogHOro Aorosopa .

[aHHbIA NPUHLNN XapaKTepn3yeTcsa TeM, YTO KaXkAas CTOpoHa /toboro 4orosopa, BHE 3aBMCUMOCTU OT TOroO,
BbICTynaeT M oHa PU3NYECKUM, IOPUANYECKUM NMLOM NN MHOMBUAYabHbIM NpeanpuHnumMaTenem, obnagaer
cs060401 N paBeHCTBOM C APYrMMU CTOPOHaMU, HU B KOEN Mepe He NOAYMHAETCH UM N TOSIbKO CaMOCTOSATESNIbHO
NMPUHUMAET peLleHne 0 CBOEM Y4acCTUN B FPaXKJaHCKO-MPAaBOBbIX OTHOLIEHUAX .



MepBoe, 4TO HY>XHO OTMETUTb B PaMKax U3y4YeHuns AaHHOW npobsieMe, 3TO TO, 4TO MEXAY CTOPOHAMM FParKAaHCKO-
MPaBOBOro AOrOBOpPa HE CYLIECTBYET HU MMYLLECTBEHHbIX, HN aAMUHUCTPATUBHbLIX 3aBUCMMOCTEN, YTO onpeaenseT
csoboay 1M paBEHCTBO.

Kpome Toro, Ba>xHO MOHUMaTb, YTO €C/IN CTOPOHbI MPUHSAN peLleHne 3aKlo4YnTb Mexxay coboit AoroBop, TO
TOJIbKO B UX KOMMeTeHUNN N NpaBe onpenendaTtb coaep>XxaHue, Cpokn, CTOMMOCTb OroBopa U gpyrme Ba>xHble
YCJIOBUS U OCHOBAHMS, KOTOPLIE B HEM 3aKpernJieHbl
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