JTa 4yacTb paﬁOTbl BblJIOXKEHA B O3HAaKOMUTEJIbHbLIX LUeJisax. Ecsnn Bbl xoTUTE rnoJsliy4nThb pa60Ty MOJIHOCTbHK, TO
npmnobpeTnTe ee BOCro/1b30BaBLUNCL (POPMOV 3aKa3a Ha CTpaHULE C roTOBOV paboToui:
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Tun pabotbl: BKP (BbinyckHaa kBanugpukaumnoHHas pabota)
MpepmMer: MNMpaBo counanbHoro obecrneyeHns

BBeneHune

naBa 1. AKTyasibHble BOMNPOCHI OCYLLECTB/IEHNSA KOHCTUTYLMOHHON 3aWnThl Npas U cBobo 4 INYHOCTK
1.1 MoHATNE KOHCTUTYLIMOHHOM 3almnTa coumalbHbIX NpaB 1 ceobog

1.2 Cuctema obecneyeHuns n 3awmThbl NpaB 1 cBob6o 4 MMYHOCTU

1.3 OcobeHHOCTM OCYLLLECTBIEHNSA KOHCTUTYLIMOHHOM 3alMThl COLManbHbIX NpaB U cBob6od TNYHOCTK
naBa 2. TeopeTn4eckue acneKThbl 3aKpeneHns 1 3amTbl coLMalibHbIX NpaB 1 cBobof IMYHOCTHY
2.1 AHanun3 3akpensieHns npas 1 ceobon Yyenoseka B KoHCTUTyuun PO

2.2 CoumanbHble npaBa 1 cBoO6OAbI IMHHOCTUN B CUCTEME KOHCTUTYLMOHHLIX MpaB 1 cBo6OA rpakaaH
2.3 KOHCTUTYLMOHHbIE FapaHTUM 3aLlLNTbl COLMasbHbIX MpaB U cBoboA NNYHOCTHU

3aKJio4eHne

CrnncoK ncrnosib30BaHHbIX NCTOYHUKOB

HeobxoanMocTb BMellaTenbCcTBa cyanebHbix opraHoB obycnoBneHa AByMS haKTopaMu:

[ 06beKTUBHbLIM - 3TO 3HAYUT, 4TO CMOP O NMpaBax peasibHO CyLlecTBYyeT;

[ CyObEeKTUBHbLIM - 3TO 3HA4YMT, YTO CTOPOHbI HE MOIYT AOrOBOPUTbLCA 6€3 NOMOLLN TPETbLEN CTOPOHLI.

lMoHATUe «nNpaBoBas 3alMTa» TPAKTYeTCs pa3IMY4HbIMU UCTOYHMKaMK no-pa3HoMy. K npumepy, A.B. Maynb nucan:
«cypnebHas 6e30MacHOCTb — 3TO rocyfapCTBEeHHas 3almTa npasB U cBobo vyenoseka» [59].

YCcTaHOBNEHHOE 3aKOHOM MpPaBo Ha NoJslyyeHne cyaebHol 3aWmThl peannsyeTcs Bo BCex chepax NpaBoOBON
nesaTeNbHOCTN.

He3aBnCcuMMO OT hOpPMbl AeATESIbHOCTU: KOHCTUTYLMOHHON, YIrOJIOBHOWN, FPa>KAaHCKON U APYruX, AeNCTBUA BCEX ee
Y4aCTHUKOB A0JKHbI B6bITb HanpaBaeHbl Ha 3aWmMTy npas 1 cBobo YenoBeka.

N3 BCero BbllWeCcKa3aHHOro MOXKHO caesnaTh BbiBOA, YTO KOHCTUTYLMOHHAas 3almTa npas 1 ceobon MN4YHOCTH
ABNAETCA YacTbio CyaebHOM 3amTbl TAaKUX Mpas.

K OCHOBHbIM XapaKTepucTKamMm KOHCTUTYLMOHHOM 3alMTbl MOXXHO OTHECTU cneaytoume ocobeHHoCTH,
3akpenaeHHble B KOHCTUTYUUM Hawen CTpaHbl:

1. MpaBo Ha TaKylo 3aLNTy HEBO3MOXKHO peryamposaTb UM OTO3BaTb;

2. Bce rpaxxgaHe Poccunckon depgepaunm MMEKOT NPaBo Ha TakKyto 3alimTy.

CynebHas 3awmTa - KJloYeBOe HarnpaBJ/ieHe B MeTOAMKE 3alMTbl MpaB 1 cBo6O 4 IMYHOCTH.

B kavecTBe aneMeHTOB cyaebHON 3alunThl CeayeT pacCMaTPUBaTh HE TONbKO AeATe/IbHOCTb CyA0B 06Luen
IOPUCANKLMN, HO TaKXe N KOHCTUTYLMOHHOIO cyaa PO n cybbekToB thegepaunmn. 3gecb cnenyeTt roBOpuUTb, B TOM
4yncne, 0 NPaBoOTBOPYECKON PYHKUNN, KOTOPOW HadeNleH AaHHbIN Cy 4.

B cynebHoOM nopsagke peLlatroTcs pa3HOro poga Cnopbl, 0THOCALWMECS K BONPOCaM HapyLUeHUS KOHCTUTYLMOHHbIX
npas.

MHorve nccnepoBaTeny NOCBALLAAN CBOM TPy Abl BONPOCaM 3allnThl NpaB 1 cBo6oA IMYHOCTU, Cpean KOTOopbIX
MO>XHO BbloennTb cnepywowmx: A.H. Nronosnctuk, U.WN. Jlykawyk, A.®. PomaHeHkoB, A.M. MNoTanoB u apyrux. He
CMOTPSA Ha AOCTATOYHO 60JIbLLIOE KOINYECTBO NCCNef0BaHUIA B 3TON 06/1aCTN, HEKOTOPbIE BOMPOCHI, KacatoLwmecs
KOHCTUTYLMOHHON 3alnTbl NpaB 1 cBoboa, ABAAIOTCA HE pelleHHbIMU. [103TOMY Ha COBpeMEeHHOM 3Tane TeMa
nccaenoBaHMA OCTaeTCs akTyabHOWN.

Hanee nepenpem K onpenesieHNo NOHATUA KOHCTUTYLLMOHHON 3awWnThbl. PAa aBTOPOB NpMpaBHUBAIOT MOHATUE
KOHCTUTYLIMOHHOM 3alnThl COLMasnbHbIX NPaB K AeATeslbHOCTN KOHCTUTYLMOHHOIo cyda P® no 3awunTte
coumnanbHbIX MpaB 1 cBoboa rpa)kaaH (KOHCTUTYLMOHHOIO CyA0Npon3BOoACTBa).

PaccmaTpuBas NOHATUE KOHCTUTYLMOHHOIO CyJ0Npon3BoACTBa, c/leayeT OTMETUTb, YTO Ha CErOAHSALWHNA OeHb B
Hay4HOW cpefe He C/I0XKU0Ch e4NHOIro NoAxXxo4a OTHOCUTENbHO TOro, 4TO cregyeT NOHUMaTb nog PeHOMEHOM
KOHCTUTYLMOHHOIO CyA0Npon3BoAcTBa. B cooTBeTcTBMM cO CT. 118 KoHCTUTyummn P® B Hawen cTpaHe OHO
OCYyLLEeCTB/ISETCHA CUCTEMON roCcyAapCTBEHHbLIX CYA0B CTPOro B onpeAesieHHbIX AeNCTBYIOWMM 3aKOHO4aTe/IbCTBOM
rnpoueccyasnbHbIX hopMax.

B KavyecTBe NnepBon Takon HOPMbl 3HAYUTCHA KOHCTUTYLIMOHHOE CYyAOMNPON3BOACTBO, YTO AAET BO3SMOXXHOCTb
rOBOPUTb O HEM, KaK O CaMOCTOSITE/IbHOM M CTaBUTb B OAWNH pAfL C Cy40oNpoM3BOACTBOM MO ApPYyrnM Buaam ges.
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Mpn 3TOM KOHCTUTYLMOHHOE CYA0MNpOoM3BOACTBO nNpeacTasnseT cobon ocobyo pa3HOBUAHOCTb FOCYAapCTBEHHOMN
[esATeNbHOCTM NO 3alMTe HapyLLIEHHbBIX WX OCNapuBaeMblx Npas, cBoboA 1 3aKOHHbIX MHTepecoB. be3 Bcakoro
COMHEeHNA KOHCTUTYLUMOHHbIN CyAa, Hapsaay € cyaamu obLien iopncankunm n apbuntpakHbiMum cygamu,
OCYyLLeCTBJISET roCyAapCTBEHHYIO 3alLUTY HapyLUEeHHbIX UK OCMOPEHHbIX NpaBs, cBo60A N 3aKOHHbLIX NHTEPECOB
rpa>kaH Hallen cTpaHbl. PAAOM aBTOPOB, K YNCJY KOTOPbIX OTHOCUTCS E.A. EplioBa 6b1110 BbICKa3aHO MHEHUE 0
TOM, 4TO KOHCTUTYUMNOHHLIA Cyf cnefyeT pacCMaTpMBaTh, Kak CNeumManm3npoBaHHbin cya [45; 41]. OaHHoe
MHEHMe BeCbMa NMpoTMBOPEYMBO, BeAb CNeunanm3mpoBaHHbIie Cyabl, B COOTBETCTBUM €O CT. 3 ®K3 oT 31 gekabps
1996 r. N 1-®K3 «O cynebHom cucteme PO» [5] «<HagnexunT BKAOYaTb B CUCTEMY CyA0B obLien opucankummn». B
TaKoM ciy4yae MOXXHO noApa3yMeBaTb BOEHHble Cybl, 160 Ke BKAo4YaTb B cUCTeMy apbuTpakHbiX cyaoB. B
KayecTBe Takoro npvmepa cienyeTt NpuMBecTu CyA MO MHTesSIeKTyasbHbIM npasaM. [1py 3TOM KOHCTUTYLMOHHbIN
Cyn PO cnepyet paccMaTpurBaTh B Ka4eCTBE HE3aBUCUMOIO 1 MOJIHOCTbIO CAaMOCTOATENIbHOI0 opraHa cynebHom
BJ1ACTW, KOTOPbLIM MMEHOBaTbL CNeLnann3npoBaHHbIM He NpeacTaBasAeTCs BOSMOXKHbIM.

Kpome Toro ciegyeTt oTMETUTb, YTO, FOBOPS O KOMMeTeHun KoOHCTUTyumnoHHoro Cyaa He ciefyeT orpaHn4mBaTh
ee nnwb paMmkaMm KoHcTutyummn PO, nnbo ®3 «O KoHCcTUTyumoHHoM Cyge PO» [6].Takum obpa3oM, npuHMUMasn BO
BHMMaHMe XapakTep AeaTesibHOCTN KoHCTUTyunoHHoro Cyaa, cnegyeT npu3HaTb, 4TO ero cleayeTt
paccMaTpuBaTb B KayecCcTBe opraHa npasocyans, obnanatowero camomn WUPOKOM U BbICOKOM IOPUCONKLINEN.

B TO Xe BpeMs crefyeT CcorsiacuTbCca C MHEHUEM Tex aBTOPOB, KOTOPble, KOMMEHTUPYS MOJIOXKEHNA KOHCTUTYL N
P® yKa3blBaloT, 4YTO B CBA3M C Hanmymem ocoboro ctatyca KOHCTUTYLMOHHBIN Cy CefyeT pacCMaTpuBaThb B
KayecTBe OCHOBHOIO 3B€Ha B MeXaHW3Me KOHCTUTYLMNOHHOIr0 KOHTPoas. B.[l. 30pbKNH TakXXe oTMe4vaeT, 4To
KOHCTUTYLMOHHBIN Cy ABNAETCA BbICLUMM KOHCTUTYLMOHHBIM OPraHoM, KOTOPbIN HaXoAuTCA Ha OAHOM YPOBHe C
denepasibHbIMU NHCTUTYTaMN NPE3NJEHTCKOMN, 3aKOHO4ATEIbHON U UCNOJIHUTENbHOW BnacTen. CpaBHMBas C
WHbIMWU CyaebHbIMW OpraHaMu TOJIbKO KOMNeTeHUNa KOHCTUTYLMOHHOIO CyAa , TakXXe KaK 1 KoMneTeHums
MpesupeHTa n MNMpasntenscTea PO, onpeneneHa B cTaTbAX KOHCTUTYLUW PO. B COOTBETCTBUN C NOJIOXKEHNAMN
KoHCTUTYyuumn PO ycTaHOBMEHO, YTO «NOJIHOMOYUA, obpa3oBaHue n aeaTenbHoCcTb KOHCTUTYUMoHHoro Cyaa
yCTaHOBJIEHbI B COOTBETCTBUN C 3aKOHOM O HeM» [41;2].

Tak>xe ropops OT NoJIHOMO4YNAX KOHCTUTYUMoHHOro Cyfa cnenyeT OTMETUTb, YTO KPYr AaHHbIX MOJHOMOYUN
[OCTaATO4YHO LUMPOK, N B HEr0 BXOAAT B TOM YMCJI€ BOMNPOCH! 3alUThl YHaCTHbIX U NY6AMYHbBIX NPpaB U MHTEPeCos, a
TaK>Xe BONPOChl TOJIKOBaHNA KOHCTUTYLUMUM PO, paBHO Kak BOMPOCHI, Kacalowmnecs NpoBepPKN KOHCTUTYLIMOHHOCTH
3aKOHOB pa3/iMyHbIX YpOBHEN. TakuM ob6pa3oM, C MOMOLLbIO LUMPOKOro 06beMa NOSHOMOYNIA, NPEeA0CTaBNEHHbIX B
COOTBETCTBUU C AEeNCTBYIOLWMM 3aKOHOAAaTeNbCTBOM KOHCTUTYLMOHHOMY Cyay P®, npoucxoaumT npoLecc,
no3BosIAOWUNIA obecrnedynTb He3bI61EMOCTb OCHOB KOHCTUTYLIMOHHOIO CTPOS Haluen cTpaHbl. icxoasa us 3Toro, Ml
NnPUXo4uM K BEpHOMY BblBOAY, 4TO NpepocTasieHHas KoHCTUTyunoHHomy Cyay KOMMeTeHUUss HaMHOro Lwmpe, 4em
KOMMeTeHLUMS UHbIX CYyA0B pa3/INyHbIX YpOBHeN. K Hel 0THOCUTCS He TOJIbKO BOMPOCHI 3alinThbl Npas, csobon 1
3aKOHHbIX MHTEPECOB rPpakAaH, HO Tak)Xe BOMpPOChl CyaebHOro KOHTPOJIA 3a AeATEeNIbHOCTbIO 3aKOHO4ATENbHON U
NcnosiHuTeNbHOW BRacTen [49;23].

Takum obpa3oM, B Mpouecce KOHCTUTYLMOHHOIO Npon3eoacTea KOHCTUTYLUMOHHBIM CyIOM OCYLLLEeCTBSAETCH
npasocypgue. icxoas n3 3Toro, MOXXHO cAeflaTb BbIBOL, YTO KOHCTUTYLMOHHOE NpaBoCcyAne MMeeT NMpusHaku
CaMoCTOATEeNIbHON NpoLeccyasibHON PopMbl 3anThbl. K TaKMM Npu3HakaM MOXXHO OTHECTU TO, YTO pacCMOTpeHune
Aena npoucxoamT B COOTBETCTBUM C MpaBuiamMun, KoTopble obnafaoT MMNepaTUBHLIN XapakTep, KpoMe Toro,
pe3ynbTaT cyaebHom neatensHOCTM obecnevyeH BO3MOXXHOCTbIO MPYMEHEHUA Mep rocyAapCTBEHHOro
npuHyxaeHuns. B NoctaHosneHnm KC P® ot 16 nioHa 1998 r. N 19-I "Mo geny o ToONKOBaHUN OTAENbHbIX
rnonoxxeHum ctaten 125, 126 n 127 KoHcTutyuum Poccnnckon ®epepaunm [17] Takxe oTMEYeEHO, 4TO
KOHCTUTYLMOHHOE CyA0NpPOn3BOACTBO ABASETCA crieundunyeckon opmMoin ocyLllecTBieHns npasocyana [48;32].
Taknm 06pa3oM, KOHCTUTYLMOHHOE CYA0MNpPOoM3BOACTBO C/lefyeT CHUTaTb NMPOSBJIEHNEM OLHON U3 MPOLECCYanbHbIX
opM 3aLlnThl coUMasibHbIX MPaB, rpa)kAaH, a TakXXe ero ciefyeT paccMaTpuBaTb B KayecTBe cpefcTBa
OoTnpaBJieHnsa NpaBoCcyaAns. B cooTBETCTBMN C NONOXKEHNAMU KOHCTUTYLUN PO KaKAoMy rpakgaHuHy
rapaHTMPOBAHO MPaBO Ha 3alNTy CouManbHbIX MpaB 1 CBOOOA, KOTOpPOE ABNAETCA HEOTHY ) KAAEMBIM.

NHTepec Hay4yHoro coobuecTBa K peHOMEHY KOHCTUTYLMOHHOW 3aLlUNTbl COLMaNbHbIX NpaB MNOBbLICUICSA B CBA3N C
nosasneHnemM B KOHCTUTYLUN PP NONOXKEHNIN, KOTOPble KOHKPETU3NPYIOT OTAESIbHble NapaMeTpbl CUCTEMBI
coumasibHOM 3aWnThl. B KavyecTBe npumepa npueseneM ToT PakT, YTO Ha CEeroAHALWHUA AeHb B Hallen cTpaHe
npegycMoTpeHo hopMmMpoBaHUE B CUCTEMbI MEHCUOHHOIO obecrnevyeHnsa rpaxgaH Ha OCHOBE NMPUHLIUIMOB
BCEOOLHOCTK, CNPaBeaIMBOCTM U CONMAAPHOCTU MOKOJIEHWIA U NOAAEPXKKa ee 3(hHhEKTUBHOIO
PYHKLMOHMPOBaHMNSA, OCYLLLEeCTBJIEHME NHAEKCaL N NEHCUMIA He pexxe O4HOro pa3a B rof B nopsiake,
yCTaHOBJIEHHOM (hefepasibHbIM 3aKOHOM; FrapaHTUPYeTCa B COOTBETCTBUN C pefepasibHbiM 3aKOHOM obsA3aTenbHoe
coumanbHOe CTpaxoBaHMe, afpecHas counanbHas NoAAEPXKKA FpakAaH U MHAEeKCaUnsa coumalbHbIX Nocobuin n



MHbIX COLManbHbIX BbiMAaT.
B nuTepaType BbiCKa3aHbl pa3JindHble OLEeHKU NpuBeaeHHbIX HoBesl. Tak, M.B. lNMpecHAKOB nogaep>xmnesaeTt
KOHCTUTYLIMOHAAN3aLMI0 NPUHLMMNE CONNOAPHOCTUN NOKOJIEHNA NMPUMEHUTENIbHO K OpraHmn3aumnm NneHCUOHHON
CUCTEMBI, @ B OTHOLLUEHUN NHAEKCALMN COLMAJIbHbIX BbIMJIaT nofaraeT HeobxoANMbIM YCTaHOBUTbL B KOHCTUTYL MK
He NPocTo ee 0643aTeNbHOCTb, HO U ee KPUTEPUN, B KaYeCTBe KOTOPOro nsbpatb MHOEKC poCTa NOTPEBUTENLCKNX
ueH [58;51].

OTMEeTUM, 4TO LOKTPUHAJIbHbLIN aCNeKT KOHCTUTYLMOHHON 3alUNThl COLMabHbIX MPaB OTPa)kaeT BANSHUE
NpaBoOBbIX NO3ULNIA KOHCTUTYLMOHHOro Cyaa Ha yrnybneHne cCoBpeMeHHbIX Hay4HbIX MpeaCcTaB/eHUN O CYLHOCTH
coumanbHbIX NpaB 1 crnocobax nx 3awmTbl. Cneuyndurka KoHCcTUTyumoHHoro Cynonponssoactea obycnosnmBaeTt
OAHOBpPEMEHHO U HGO6XO)J,VIMOCTb, N BOSMO>XXHOCTb BCECTOPOHHEro n aeTajibHOro ncciaenoBaHmA I'IpaBOBOI7I
npobsembl, NocTaBaeHHON B obpalieHnn. HeobxoaMMoCTb Takoro noaxoda npenonpenensercs CtaTycom
KoHCTTYyumnoHHoro Cyfa Kak BbiCLLero cynebHoro opraHa KOHCTUTYLIMOHHOIO KOHTPOJISA, BKJIlOYas ero
MOJIHOMO4YNA NO oLlleHKe KOHCTUTYLUMOHHOCTWU 3aKOHOB N HEKOTOPbLIX MHbIX HOPMAaTUBHBLIX aKTOB. B AaHHOM
KOHTEKCTe c/lieAyeT YKa3aTb TakXXe Ha lopuanYecKyto cuiy peweHnin KoHcTutyumnoHHoro Cyaa, BKaoYas nx
HenocpenCcTBeHHOe feNncTBUe, 0653aTeNbHOCTb UCMONHEHUSA 1 OKOHYaTe IbHbIN XapaKTep.

Taknum 0bpa3oM, Ha KOHCTUTYLMOHHOM YPOBHE NpeayCcMoTpeH 3PMPEKTUBHBIA MEXaHMU3M 3aLUNTbl COLMANbHbIX
npaB 1 cBoboa MYHOCTW.

MooBoos NTor nccnenoBaHMsa BONpPoOCa, CBA3aHHOMO C pa3pbiTUEM MOHATUSA KOHCTUTYLIMOHHOW (DOPMbI 3alNThI
coumanbHbIX NpaB 1 ceobon HeEO6XOANMO OTMETUTL, HTO MEeXaHN3M 3alLNTbl OCHOBAH Ha pPa3J/INYHbIX crnocobax
3alUNTbl, OCHOBHOW M3 KOTOPOW BbiCTynaeT cyanebHas hopma 3awmThl. [pu 3TOM peanmsauns cyaebHon dopmsbl
3alLMTbl OCHOBbIBAeTCA Ha HopMax KoHCTUTyuun PO 1 BKatoYaeT B cebs 3alumTy NpaB B paMKax Fpa>k4aHCKOro,
aOAMUHUCTPATUBHOIO, YroJIOBHOMO U KOHCTUTYLMOHHOIO CyA0npon3BoacTBa. Mpu 3ToM KOHCTUTYLMOHHBIN Ccyh
o6nap,ae'r Mo/IHOMO4YMeM BbIHOCUTb pelleHnd, KOTopblie BrnocaeactsMnm MoryT UaMeHMTb M1 OTMEHATb HEKOTOpPbIE
HOpMbI pefepasbHbIX 3aKOHOB MO MPUYMHE HECOOTBETCTBUS NX KOHCTUTYLMKN B 061aCTN peanm3aumn counabHbIX
npaB JIMYHOCTMU.

1.2 Cuctema obecneyeHuns n 3awmnThl NpaB 1 cBoboa YenoBeka 1

rpa>xgaHunHa B Poccunckon depgepaunn

PaccmaTpuBas BonNpoc, Kacalowmnincs opM KOHCTUTYLIMOHHO - MPaBOBOM 3alLUTbl COLMaNbHbIX NpaB n cBobon
JINYHOCTKN, cHNTaeM HeobxoaAnUMbIM B MEPBYIO 04epeab PacCMOTPETbL BOMPOC, KacaloLWwmnca onpegeneHnsa NnoHaTms
hopM 3aUnNThI COLManbHbIX NMpaB 1 cBoboa rpakaaH. Tak, B Ka4eCTBe Ha3BaHHbIX (POpPM C/iefoBaTh
paccMaTpuBaTb ONpefesieHHbIN KOMMNJIEKC npouenyp U Mep, KoTopble 3aKOHOAAaTesIbHO periaMeHTUPOBaHbl U
OCYLLECTBAAITCA CO CTOPOHbI ONpefesieHHbIX OpraHoB, KOTopble Bblin Co34aHbl B COOTBETCTBUN C HOPMaMu
KoHCcTuTyumen PO, n npuMmeHnUMbl rpakgaHaMu CTpaHbl B paMKax peasm3auunm npaBo3allmMTHONO npouecca.
[aHHble OPMbl MMEKOT CBOEN LIesIbl0 BOCCTAHOBJIEHNE HapyLLIeHHOro npasa. FoBops o npouenype Bbibopa
onpeneneHHom GopMbl 3aMThl, ClefyeT OTMETUTb, YTO noAanexkawasa popma 3aWwnThl Jo/HKHa ObITb BbiIbpaHa B
3aBMCUMOCTM OT TOr0, Kakow NpaBo 6bI1I0 HApPYLUEHO N MOXXET nepeaensaTbCs:

1. XapakTepoM coumasbHbIX MpaB, KOTOpble MogJexaT 3almnTe;

2. OcobeHHOCTSAMU N KOMMETEHUMEN OpraHoB, pacCMaTpMBatloWLnX AaHHoe TpeboBaHue;

3. OcobeHHOCTAMU NopsaKa paccMoTpeHus TpeboBaHus;

4. KOHKPETHO CYLLEeCTBYOLLUMU IOPUANYECKUMUN NN PaKTUYECKUMUN YCOBUAMU, B KOTOPbLIX OKa3aJnucb nmua, Ybu
coumanbHble NpaBa O6blIM HapyLUEeHbI.

[oBOpS 0 hopMax KOHCTUTYLIMOHHO-MPaBOBOM 3alLNThl COLMalibHbIX NpaB, ciegyeT npusecTn MHeHue O.E.
KyTadunHa, KoTopbin 0oTMeYasn, YTO Ha CeroAHSALWHUA AeHb B C/IOXKUBLUENCS AEeNCTBUTENbHOCTU HabnogaeTcs pocT
NPecTynHOCTU, NPONCXOANT NMpoLEecC «0bHMWaHNA», a TakXXe NPOMCXOANT HapyLleHne npaB YesoBeKka. Bce 310
obycnasanBaeT 0cobyto BaXXHOCTb MPU3HaHUA NpaB 1 cBobo YyesnoBeka BbiCLUEN LEHHOCTbIO. OOHAKO 3a/10)KEHHbIN
B HOPMaX KOHCTUTYLMOHHOIO NMpaBa AEMOKPaTUYeCKUIA NOTEHLNAA CNYXXUT OCHOBOW Ans 6opbbbl rpa>kaaH Poccumn
3a CBOM MpaBa, 3a CBOE 4esioBeYeCckoe JOCTOMHCTBO» [35;48].

CornacHo KoHcTuTyuum Poccnnckaa denepaumsa SBNaeTCA CoumasibHO-NPaBoOBbIM rOCyapCTBOM, OEATENIbHOCTb
YUYpeXAeHUM N OOJIKHOCTHbIX JINL, KOTOPOro HarnpasieHa Ha Bceobuwee 6naro. OHM OTBEYaAlOT, B TOM YUCIE, 3a
MOJIHYIO peann3aunio U 3alnTy pasMyHbIX BUAOB NpaB, MpUHagnexalmx rpaxgaHam Poccunckon degepaumu, K
KOTOpPbLIM B MOJIHON Mepe OTHOCATCS N coumnasbHble NpaBa, U cBoboabl MMYHOCTU. NpaBa YenoBeka NPM3HalTCA
BbICLLUEN LLeHHOCTbIO, A0/KHbLI cOBNt0AaThCA N nogsexaT 3awmTe. Bce 3To aBnaeTca 0693aHHOCTbLIO rocyAapcTBa
[36;51].

CnepyeT 06paTTb BHMMaHWE Ha TOT )aKT, 4TO PS4 aBTOPOB, B TOM 4yncne E.N. Ko3noBa akueHTUpoBasa



BHMMaHMe Ha TOM, 4TO OCHOBOW KOHCTUTYLUMNOHHOIO CTpos PP ABnseTcsA coumasnbHasa rocyaapCTBEHHOCTb.
ObpaTuMmca Takxe K MHeHuto O.E. KyTagurHa, B COOTBETCTBUMN C KOTOPbLIM BblIN NPOaHaIN3NpPOBaHbI
rnepBoCTeNeHHbIe 3a4a4u, KOTopble NPUCYLLN COLUMasIbHOMN rocyfapCTBEHHOCTU. Tak, B Ka4ecTBe OCHOBHOIO
MPU3BaHMA COLMaANbHOro rocygapcTBa pacCMaTPMBAETCHA OKa3aHMe BCECTOPOHHEN noMoLm cnabbiM vyneHam
obuiecTBa, a Tak)Xe OKazaHue onpenesieHHOro BANAHNA Ha pacrpenesieHne sKoHoMn4yeckumx 6nar, ocHoBom
peanusaunm KOToporo ABASETCSA MPUHLKNN couManbHOM cnpaBennsocTn. OCHOBHOWM Lefbio 4aHHOMo npoLlecca
npn3HaeTca obecrnevyeHne KaXkaoro YjieHa obwecTsa AOCTOMHOIO YPOBHSA »N3HM [37;102].

B cTtaTbe 7 KOHCTUTYLMN PO copep>XaTCs NOJIOXKEHUSA, KOTOPble PacKpbIiBalOT XapakKTepUCTUKY counasibHOM
rocyfapCTBEHHOCTU Hallen CTpaHbl, U, KPOMe TOro, B paMKax OCHOBHOIO 3aKOHa 3aKpernJjeHa oOxXpaHa coumnalbHbIX
rnpas, B TOM 4Yucsie npasa Ha TPYA U 340poBbe. OXpaHa coumasnbHbIX NPaB AO/KHA OCYLLECTBAATLCA He TOJIbKO
opraHamm BnacTu, HO N Apyrnmmn cybbekTaMm NpaBOOTHOLIEHWUI B Mpeaesiax ux koMmrneTeHunn. aHHas
006513aHHOCTb 3aKJ/Il04YaeTCs B PaCKpPbITUM hakToB nam 06CToATeNbCTB, CO34A0LWNX YrPO3y HapyLUeHNS
paccMmaTpuBaeMblx Npas.

MpumepoM peanmsaumnm nNpaBa Ha OXpPaHy 340POBbS ABASAOTCA NOJIOXKEHNA CT. 42 KOHCTUTYUNN, KOTOpPbIe
yTBEPXXAAT NPaBo rpa)kAaHMHa Bo3MeLaTh yuwep6, NpUYNHEHHbIN ero 340p0oBb0 B MOC/eACTBUN
3KOJI0rMYeCcKoro NpecTynJseHuns.

K ToMy Xe, C Lesnblo peaansaunm 3anTbl COLMabHbIX MPaB U rapaHTum 6e30MacHOCTM rpa)kgaH B pamMmKkax
henepasibHOro 3aKoHoAaTebCTBa MOIYT BBOAUTCSH HEKOTOPbIE OrpaHNYeHus.

OCHOBHbIMU COCTaBAAIOLWMMWN NPaBOBbIX MEXaHU3MOB 3alLnTbl NpaB 1 cBoboa rpakaaH PO aBnsoTCA cnegyouime
3/1IEMEHTbI:

1. Bce coumasibHble nNpaBa He MOryT OTHY>XKAATbCs, Tak Kak CorsiacHo ctatbaM OCHOBHOro 3akoHa 4eJloBek, a
Tak>Xe ero npaBa u ceobobl - 3TO BbICLLIAA LLEHHOCTb A1 roCyAapCcTBa;

2. MNpur3HaHMe 300p0BbA rPpaXkKAaHHa Kak 06bekTa CybbeKTUBHOIMO KOHCTUTYLIMOHHOIO NpaBa Ha OXpaHy 3[40POBbSA
U MeUNLUNHCKYHO NOMOLLb;

3. Npun3HaHne NpegMeToM N Lefblo AeaTeNbHOCTUN rocyaapcTea cobntogeHme n 3amTy coumanbHbiX npas [12].

B Poccuinckon depepaunm NponCcxXoasT NaaHOMeEpHbIE AEMOKPaTUYeCcKne 1 counanbHble npeobpa3oBaHus,
KOTOpble CBOMM OENCTBMEM OXBaThbIBAOT, B TOM YUC/E, N peann3aumnto KOHCTUTYLMOHHONM 3aLlnTbl COLMabHbIX
npaB n ceobon NMYHOCTL.

CoumnanbHble NpaBa, PaBHO KaK 1 UX 3alnTbl NpuobpeTaloT NPUOPUTETHOE 3HaYE€HNE, KaK CO CTOPOHLI 06LLecTBa,
TaK 1 CO CTOPOHbI FOCy[apcTBa; POPMUPYETCHA MOHMMaHWE TOro hakTa, YTO peanmsauns cCounasibHON NONNTUKMN,
MOCTPOEHME NPAaBOBOro, AEMOKPATUYECKOro 1 COLMasIbHOro rocygapcTea HEBO3MOXKHO 6e3 obecneveHus
OOJIKHOIO YPOBHS 3aLlUUTbl CYLLLECTBYOLWMX COLManbHbIX NpaB. Pa3nnyHble hopMbl 3anUThl LO/KHbI ObITb
peanunsoBaHbl N obecrneyvyeHbl, B TOM YnUcae, CO CTOPOHbI FOCYyAapCTBEHHbIX OPraHoOB.

[oBOpPS O TakoM Mpase, Kak NpaBo Ha OXpaHy 340POBbSA U MEAULMHCKYIO MOMOLLb, @ Tak>XXe NpasBo Ha
6,1aronNprATHYIO OKPY>KaIlOLLLYIO Cpeay XXU3HW Frpa)KgaH B LMBUIN30BaHHOM 0OLLLEeCTBE BbICTYNalT B KayecTee
OCHOBHbIX LLeHHOCTEeN, NX 3aliuTa MMeeT MPUopUTETHOE 3HAYEeHNE N NOANEXNT BCECTOPOHHEN 3almTe.

Mepexona K pacCMOTPEHNIO Pa3INYHbIX (POPM 3aLNTbl COLMANbHbLIX NPaB, OTMETUM, 4TO, MPUHMMasA BO BHUMaHNE
oTpacseBoe fesieHne cnefyeT BblaenaTb Takme popMbl 3aLLNThl, KaK KOHCTUTYUNOHHbBIE, Fpa)K4aHCKO-NpaBoBbIe,
aAMNHUCTPATUBHbIE, YTONIOBHbIE N NHblE [54;16].

Pa3Hoobpa3ue 3Tnx hopM cnocobcTBYOT HOPMUPOBAHUIO Y FparkaaH npasa Bblbopa Hanbonee ahHeKTUBHOro
cnocoba 3alWnTbl CBOUX NMpaB 1 ceobo. MoaTBEP)KAEHNEM 3TOMY CNYXKUT LUMTaTa M3 pa3bACHEHUS K onpeneneHunio
oT 02.07.2013 N 1054-0, koTopas rnacuT: «penepasbHOMY 3aKOHOAATEN0 HeEO6X0AMMO NPOABAATbL CTPEMAEHNE K
TOMY, 4TO6bl BBOAMMbIE MM MPaBOBble MexaHW3Mbl obecneynBanmn rpaKgaHaM MakCUMasibHO BO3MO>XXHble rapaHTun
3aWwnTbl nX Npas [26].

Beayuiyto ponb 3aHMMaET, BCe-TakKW, KOHCTUTYLMOHHaA 3awmTta. Co cTopoHbl KOHCTUTYLMOHHOro Cyaa 6bin
MPU3HaH 1 oprLUnanbHO NPUBHECEH B POCCUNCKOE 3aKOHOL4aTeNbCTBO NPUHLMM COLMasibHON cnpaBegineBocTu. B
JanbHenweM AaHHbIN NPUHLMN Halles CBOe OTParKeHne U akTUBHO MCMNOJIb30BaJICA NPU pacCMOTPEHUN aesn o
3aliMTe coumanbHbIX MPaB rpa)kgaH.

[oBOpPS O TaKOM couMasbHOM NpaBe, Kak NpaBo Ha 340pOBbe, CriefyeT OTMEeTUTb, YTO NPUHLNM COLManbHON
CNpaBhJIMBOCTN TakXe aKTUBHO NMPUMEHSETCS U encTByeT.

oBops 0 hopMax KOHCTUTYLIMOHHOW 3alWnThbl COLManbHbIX NpaB, OTAE/bHO paccMOTpMM o06nacTb peanunsaunm
npaBa Ha OXpaHy 340POBbSA U MEeAUNLNHCKYO NOMOLLb. OCHOBHbLIM PeryanpyowmnMm OKYMEHTOM B AaHHOW obnacTtun
ansaeTca PenepabHbll 3akKoH N 323-P3 oT 21 Hos6psa 2011 roga «O6 ocHOBax OXpaHbl 340POBbA FpakaaH B
Poccuinckon ®epepaumn”. LaHHbIN 3aKOH perynmpyeT OTHOLWIEHMS, BO3HUKaloLWMe B ciepe OXpaHbl 340P0BbA
rpaxgaaH B Poccuinckon ®depepaumnn 1 onpegensieT: NpaBoBble, OpraHN3auNoOHHbIE N SKOHOMUYECKME OCHOBBI



OXpaHbl 340POBbSA rpakaaH; npasa 1 0643aHHOCTM YesIoBEKa U FpaKAaHWHa, OTAe/IbHbIX FPYyNn HaceneHns B
chepe oxpaHbl 340p0OBbSA, FrapaHTUN peann3aunm 3TUX Npas; MOJHOMOYMSA U OTBETCTBEHHOCTb OPraHoB
rocynapcTBeHHoN BnacTu Poccunckon depepaumm, opraHoB rocyaapCcTBEHHOW BNacTu cybbekToB Poccuiickonm
depepaumn N oOpraHOB MECTHOIO CamMoyrnpaBJieHNs B chepe oXpaHbl 300P0OBbSA; NpaBa N 0653aHHOCTHY
MeANLUNHCKNX OpraHn3aumnin, NHbIX OpraHusauni, MHAUBMAYaAbHbIX NpeanpuHUMaTenen npu ocyLwecTeBaeHun
0esaTeNbHOCTN B chepe oXpaHbl 340p0BbS; NpaBa 1 0693aHHOCTN MeANLMHCKUX paboTHNKOB 1 hapMaLeBTNYeCKNX
paboTHMKOB.

lMpaBo oKasaHMa MeANLVUHCKOW NOMOLLM PacnpoCTpaHAeTCsa Ha roCy4apCTBEHHbIE N MyHULUMAbHbIE
Medyypexa4eHus, a TakXKe Ha YaCcTHble Me4ULVMHCKNE OpraHn3aunm. 9To HaXo4AUT NOATBEPXKAEHNE B
OnpepeneHun KoHcTuTyumoHHoro Cyna Poccninckon ®depepaunim N 447-0 ot 14.12.2004. B cOOTBETCTBUM C
AaHHbIM OnpepeneHneM NCNojiIHeHWe NpeanucaHunii, KacalowWwmnxcs NnpeaocTaBieHns rpaXkaaHaM npasa Ha oxpaHy
300p0OBbSA U MEOUNLNHCKYIO MOMOLLb N O Pa3BUTUN FOCY0apPCTBEHHON, MYHULNMANbHOW, YaCTHON CUCTEM
34paBoOOXpaHeHUa 00/HKHO obecneymBaTbCa BCEMU BO3MOXXHbLIMU CNOCOBaMn, KOTopble HarnpaB/ieHbl Ha Co3AaHne
yCnoBun pns apeKTUBHOIro, Ka4eCTBEHHOI0 U ONEepPaTUBHOIO NPefoCTaBAeHNA rpa>KaaHaM MeonLNHCKUX YCIyr,
B CBSA3M C YeM pasnnyHble hopMbl COBCTBEHHOCTM B Chepe 34paBOOXPaHEHNS AOJKHbI ObITb PaCCMOTPEHbI Ha
paBHbIX OCHOBaHUAX.

[aHHbIA Noaxon NO3BOASET OKa3biBaTb A4OCTOMHYIO KBaAMPULNPOBaHHYO MEANLMHCKYO MOMOLLb rpakgaHaMm
HEe3aBUCKMO OT CTaTyca OpraHusaunmn. KpomMe Toro paccMaTpuBaeMbli MOAX0A AaeT BO3MOXHOCTb rpakgaHam
peann3oBaTb UX COLMaNbHOE MNPaBO Ha OXpPaHy 340POBbSA Pa3NMyHbIMU cnocobaMm, 4TO co3haeT AOMNOJIHUTENbHbIE
rapaHTMuM peann3auunm OaHHOro npasa.

B pe3ynbTaTe BBEAEHUA KOHCTUTYLMOHHOM pedopMbl B 2020 roay HekoTopble 0buwme nonHomMouns enepanibHbiX
OpraHoB BAacCcTW un BRacTn cybbekToB B 06nacTm 3gpaBooxpaHeHns Obiain NOABEPrHYTbl KOPPEKTUPOBKE, @ UMEHHO:
«KOOPANHALMS BONPOCOB 34PaBO0XPaHEHUS, B TOM Yucie obecneyeHne okasaHMsa [OCTYMHON N Ka4eCTBEHHOM
MeOMNLMHCKON NOMOLLN, COXPaHeHNe N yKpenieHne obLecTBeHHOro 340p0BbS, CO34aHNe YC0BUIA AN BeAeHUA
300poBoro obpasa »KM3HU, POPMUPOBAHNSA KYJIbTYPbl OTBETCTBEHHOINO OTHOLLEHUS FPaXKgaH K CBOEMY 340POBbIO;
coumanbHas 3aWmTa, BKJ4Yasa counansHoe obecrneyveHne» [19].

MHoOrocTyneH4aTbI NpoLEeCcC NO peaan3aunm pasnyHblX GOPM KOHCTUTYLMOHHO-MPAaBOBOM 3aLLNTbl COLMAbHbIX
rnpas rpakAaH BKJOYaeT B cebs meponpuaTnsa NpaBoBOro, OpraHN3auUnoHHOro, NAEe0sI0rMYeCcKoro n
SKOHOMMYECKOro xapakTepa, cnocobcTaytouime GOpMNUPOBAHMIO AOCTAaTOYHOIO YPOBHS 3(h(HEKTUBHOCTY B A@HHOM
BOMpoce.

MonBoAS NTOMM, PAaCCMOTPEHUS CUCTEMbI KOHCTUTYLMOHHON 3alLMThl COLMabHbIX MpaB 1 cBO6OA IMYHOCTY
HeobxoANMMO OTMEeTUTb, 4TO B HacTOsLLEee BpeMs CyLLeCTBYIOT pa3Hoobpa3sHble 3/1eMeHTbl JaHHOW CUCTEMBI,
BKJIOYaA pasnmyHble CybbeKTbl 3alinThl, B NEPBYIO 04epenb 3TO CyAbl 06LLen IPUCANKLNN N KOHCTUTYLNOHHbIE
CyAbl, @ TaK e opraHbl rocygapCcTBeHHON BaacTn. HOpMaTUBHON OCHOBOW AAHHOW CUCTEMbl BbICTYyNaloT
nonoxeHns KoHcTutyumm PP, a Tak e COOTBETCTBYIOLLME HOPMbI 3aKOHO4aTeNbCTBa. B gaHHylo cucteMy BXogsaT
pa3finyHble 06LWeCTBEHHbIE OTHOLEHMWS, B TOM Y/NCJIe OTHOLLIEHMWS CBA3aHHbIE C OXPAHOWM 340P0BbS FpakhaH,
OTHOLUEHUSA CBA3aHHbIE C MEHCNOHHbLIM 0becrnevyeHneM 1 NHble OTHOLWEHUSA. B AaHHYI0 CUCTEMY TaK Xe
BKJ/1IO4AIOTCH BOMPOCHI Pa3BUTUSA 3aLlUNTbl COLMAJbHbIN NPaB U COBEPLUEHCTBOBaHME AAHHOM 3alUNTbl B CBA3M C
nposegeHneM KoOHCTUTYLMOHHON pedopMbl.

1.3 Oco6eHHOCTN OCYLLLECTBIEHNS KOHCTUTYLMOHHOW 3aLLUUTbl COLMAbHbLIX NPaB 1 cBO604 MYHOCTH

BcTtynneHue B cuny KoHCTUTyumn PO o03HaMeHOBaN0 Cob60 MOLLHbIN TOTHOK Pa3BUTUA OTpacsieBoro
3aKOHO4aTeNbCTBa, B TOM YMC/E perjaMeHTUPYIOWEro peajmnsanmno counanbHbiX NpasB 1 cBob6o rpakaaH.
Hapsay ¢ 3TuM npaBoBoOe peryampoBaHue 3allnThl COLManbHbIX MpaB 1 cBoboA rpa>kaaH Ao/HKHO 6bisio
COOTBETCTBOBATb KOHCTUTYLMOHHBIM ANPUHLUMNAM U NPeAnMCaHUaM, YHaCTb U3 KOTOPbIX OblN BNepBbie
cchopmynmpoBaHbl B KOHCTUTYUMm 1993 r.

MNpeonormsa coumanbHOro rocygapctea 06sa3biBaeT Poccuinckyto degepaumio NpoBOAUTL NOJNTUKY, HaNpaBieHHYIO
Ha co3paHune ycnoBun, obecneymBaloWwnMx 4OCTONHYIO XXN3Hb 1 CBOBOAHOE pa3BUTUE YesloBEKa.
KOHCTUTYLMOHHaA 3almMTa coumanbHbix NpaB 1 ceobon nmeeT cneundguyeckne ocobeHHoctn. CornacHo cT.7
KoHCTUTyummn PO 3awmTa coumanbHbix NpaB 1 cBoboa Bkao4aeT B cebs onpefesieHHble rapaHTUK, Takne Kak:
OXpaHa Tpyha v 340pOoBbS JIIOAEN, YCTAaHOBJIEHNE rapaHTUPOBAaHHOIO MMHMMasIbHOIO pa3Mepa onJaTthl Tpyaa,
rocyfapcTBeHHas nogaep>xkKa ceMbu, MaTEPMHCTBA, OTLOBCTBA U AETCTBA, MHBAJIMAO0B U MOXUAbLIX FPaXKAaH,
pasBUTUE CUCTEMBI COLMasnbHbIX CYyX6, rocyaapCTBEHHbIEe MEeHCUK 1 Nnocobus.
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