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1.1. MoHATNE N NPU3HAKKN CAESIOK B FPa>KAaHCKOM rnpaBe

1.2. YcnoBus eNCTBUTENbLHOCTU CAEMIOK B FpaKAaHCKOM npase
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2.3. HepencrBuTenbHblie COENKN

3AKJTKOYEHUNE

CMNWUCOK NCNOJIb30BAHHOW JINTEPATYPhI

BBEOEHWE

AKTya/IbHOCTb TeMbl nccrefoBaHma. CounanbHas N SKOHOMMYECKas LLEHHOCTb CAE/0K OnpeaensaeTcs ux
CYLLHOCTbIO M 0COObIMM NPABOBLIMU CBONCTBaMU. pakAaHCKOE MPaBo CIY>XXUT ANA PeryiMpoBaHMs TOProBo-
OEHEXXHbIX OTHOLUEHUN, UMYLLLECTBEHHbIX U JINYHbIX HEMMYLLECTBEHHbIX OTHOLLEHUN, Y4aCTHUKMN KOTOPLIX PaBHbI,
HEe3aBUCUMbI U He3aBUCUMBbI Apyr oT gpyra (0. 1 cT. 1).2 MpaxaaHckoro kogekca). OCHOBHbIM MPaBOBbIM
CpenCTBOM YCTAHOBJIEHUS U ONpeaeneHnst Coaep XaHNs OTHOLEHNI MeXXay BbleynoMsAHYTbIMU CybbekTamun
aBnseTca caenka. IMeHHo oHU-NpaBoBOE CPEACTBO, C MOMOLLLIO KOTOPOr0 COLMAIbHO N SKOHOMUYECKU paBHbIe U
He3aBMCUMble CybbeKkTbl yCTaHaB/IMBAOT CBOU NpaBa 1 0643aHHOCTU, TO eCTb lopuanyeckmne rpaHuLbl ceoboabl
CBOEro noBeneHus.

HeT COMHEHUI B TOM, YTO B 0OLLLECTBEHHOW XXN3HN TPaH3aKLNM UTrPa0T MHOFOrPaHHYo posb. TpaH3aKuum
ABNAOTCA Hanbosiee BaXKHbIM OPUANYECKNM CPEACTBOM, C MOMOLLbIO KOTOPOro Cy6beKTbl MOTyT OCYLLECTBAATb
CBOW rpakAaHCKMe rnpasBa, NOCKOJIbKY NPX COBEPLUEHNN TPaH3aKLMWA OHW NOJyYatloT couMasbHble 1
JKOHOMMYECKME NMpenMyLLecTBa, KOTOpble MpUHaanexaT UM, 1 NoJy4valT npemmyllecTsa, NpnHagiexxawme
Opyrnm.

Ha4yHeM c Toro, 4To B Hallen NOBCEAHEBHOM XXMU3HWN Mbl OCYLLLECTBJISEM CBOW NpaBa U 06493aHHOCTN B OCHOBHOM
nyTem COBEpPLUEHUS Pa3NNYHbIX TPaH3aKuMii. TakuM o06pa3oM, Mbl €)KeJHEBHO COBepLUaeM CAENKN, HAa OCHOBaHUN
KOTOPbIX NPOAaeM TOBapbl, OKa3biBaeM yCayru, BbiMoJHAeM paboTbl. 1 3TO NpoaoxKaeTCcsa Ha NPOTSXKEHNN BCen
JKN3HW YenoBeKa - OT poXKAeHns (3TO o3Ha4vaeT, 4TOo A0 ONpenesieHHOro Bo3pacTa ero pognTenn uian oneKkyHsol
OENCTBYIOT OT UMEHW YesioBEKA) A0 CMEPTU (A0CTaTOYHO YNOMSHYTb 3aBellaHne, KOTOpoe Mo rnpasBy Ha3blBaeTCs
"nmocnenHas sona").

Coenkn nmerT 0AMHAKOBOE 3Ha4YeHne B KOMMepYecKon aeaTenbHoCcTH, byab TO TOProeas, NoCcpefHNYeCcTBo,
6aHKOBCKME onepaunm nam onepaumm Ha (OHA0BOM PbIHKE, KOTOPbIE B Kakon-nnbo nHom opMe, Kpome
nocriegHen, CyLLLecTBOBaTb HE MOMYT, UM BUAbI OEATEIbHOCTN NPOAYKTUBHbIE, KOTOPbIE B KOHEYHOM MUTOre
HanpaB/ieHbl Ha AOCTU)XKEHME pe3ynbTaToB, AOCTUTHYThIX TOJIbLKO B (hopMe onepauunii.

O6beKTOM nccnenoBaHUs ABAAIOTCHA 06LLEeCTBEHHbIE OTHOLWEHWNS, BO3HUKALOLWME MPU 3aKJOYEHNN COENOK.
MpeomMeToM nccnenoBaHUsa ABAAIOTCA HOPMaTUBHO-MPABOBbIE aKTbl, MaTepuasbl CyaebHON NpakTuKy,
copepxalime HOpMbl O CAesnKax.

Llenblo HacTosAWeEro nccnenoBaHUaA SBASETCA aHaIN3 CAEJIOK B FpaXkAaHCKOM npase.

O603HayYeHHana Lenb AUKTYeT HeobX0AMMOCTb PELUNTbL Cegylowme 3aiadu:

- PacCMOTPETb NOHATUNE U MPU3HAKN CAENOK B FPa>KAaHCKOM MpaBe;

- OXapakKTepun3oBaTb YCJIOBUA OENCTBUTENLHOCTU CAEJIOK B FrPakAaHCKOM MnpaBe;

- MpoaHann3npoBaTb OAHOCTOPOHHNE, ABYX- UM MHOTOCTOPOHHME COENKN;

- UccnenoBaTb YCTHble, MUCbMEHHLIE N HOTapuasbHble COENKW;

- pacCMOTpPEeTb HeAeNCTBUTENbHbIE CAENKN.

MeTo[010rn4Yeckon 0OCHOBOW NCCNEN0BaHUS SABNSETCS ANANIEKTUKO-MaTEPUATIMCTUYECKUIA MeTo 4 Kak BceobLmin
MeTOo[ NO3HaHWS COLMaNbHO-MPAaBOBLIX ABJIEHWIA.
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B xone noarotoBku faHHon paboTbl 6615 NCNONb30BaHbl METOAbI NCCNEA0BaHNA U aHaM3a, KOTopble NO3BOINAN
[0CTUYb MOCTaBJIEHHOW Lenn 1 CpopMynmpoBaHHbLIX 3a4a4y NccnenoBaHuns.

Mpn nccnepgoBaHMM AaHHOW TeMbl ByAyT MCMOb30BaTbCA AENCTBYIOLME HOPMATUBHO-NPAaBOBbLIE aKThbl, a TakXxe
paboTbl COBpEMEHHbIX TaKNX UMBUANCTOB Kak: T.E. Abosa, M./. BparuHckun, B.B. ButpsaHcknni, A.1O. KabankuHa,
0.1N. Menep, K.A. HesonnH, O.H. Cagukos, A.M.Ceprees, E.A. CyxaHos, KO.K. Toncton, A.M. 3paenesckuin, IN.O.
LepweHeBu4 1 gp.

PaboTa cocTonT N3 BBELEHUSA, OCHOBHbIX Pa3e/loB, 3aKJIIOYEHNS U CNUCKa MCMNOMb3yeMOn NnTepaTypsbl.

1. MPABOBA4 MPUPOOA CAEJIOK B I'PAXKOAHCKOM MPABE

1.1. NMoHATME N NpU3HaKN CONOK B rpa)KJaHCKOM npase

Coenkamu Npu3HaloTCa AENCTBUS FpaXkaaH U lopruaonyecknx aul, HanpasB/ieHHble Ha YCTaHOBJIEHNE, U3MEHEeHne
WV NpekpalleHne rpakaaHCcKMxX rnpae u oba3aHHoCTen. Micxoas 13 3Ton KoHUenuuu, Mel 6yem paccMaTpuBaTb
COENKY KaK lopuanyecknii hakT, TO eCTb OnpefesieHHoe XXN3HEHHoe 06CToSTeNbCTBO, C MOMOLLLIO KOTOPOro
MpaBoOBble HOPMbI CBS3bIBAOT BO3HMKHOBEHMWE, U3MEHEHME U MpeKpaLleHne rpa)KaaHCcKnx npas 1 ob6si3aHHOCTEN
[13].

Mpun coBepLUEHNN CAENIKM CTOPOHbLI CTPEMATCS CO34aTh MMEHHO Te NpaBoBble NOCAeACTBMA, KOTOpble NPUCYLLK
JaHHOW caesnike. B KayecTBe NpuMepa MOXKHO NMPUBECTU 4Or0BOP KYMJN-MNPOAaku, LIeSiblo KOTOPOro siBsieTCs
nepeaaya BeLin B COBCTBEHHOCTb. B oT/M4Me OT Uenun cAesikKi, ee MOTUB SABJIAETCS Nnllb NobyanTenbHoM
MPUYMHOM COBEPLLUEHNS onpeaesieHHbIX 4eACTBUA. OH NIeXXUT B OCHOBE (DOPMUPOBAHUS LIeSIN, HO 0ObIYHO HE MOXXeT
NOBANATL Ha AENCTBUTENLHOCTbL TPAH3aKLUN,

YTo KacaeTcs NpPaBoOBOro akTa, TO ero NnpaBoBble NOCAeACTBMS BO3HUKAIOT HE3aBUCUMO OT BOMIN CybbekTa nx
co3naHus. Hanpumep, y YenoBeka, obHapy >XUBLLEro Kjaf, ecTb NpaBa U 06593aHHOCTU, XOTS 3TOT YEJIOBEK MOXKET
N He CTpeMuTbCA. [lpyruMm nprMMepoM sSiIBASeTCs aBTOPCKOEe NpaBo: aBTOP CTUXOTBOPEHUS He CTPEMUTCS CO34aBaTh
lopuanyeckmne nociencTBms, OH HaMepeBaeTCs peasn3oBaTb CBOW TBOPYECKMNE CrocobHOCTH,
MpPOAEMOHCTPUPOBATb CBOU UAEN, U BCE XKe aBTOPCKOE NPaBo BO3HMKAET N3 CaMOoro akTa Co34aHuns 3TOro
NNTepaTypHOro NponsBeaeHns, He3aBMCUMO OT XKenaHus aBTopa [7].

Takum obpa3oM, caenika-3To 4ob6poBosIbHOE AENCTBME, COBEPLUAEMOE C LieJIblo OOCTUXKEHUS onpeaesIEHHOro
IopUANYHECKOro pesybTaTa. 3To BoNen3bsaBieHNe, HarnpaBJeHHoe HenocpeaCcTBEHHO Ha onpeaeneHHoe NpaBoBoe
nocsieCTBME - YCTAaHOBJIEHNE, U3MEHEHNE UK NpeKpalleHne NpPaBooTHoLeHUsl. YTobbl COOTBETCTBOBATL CBOEWA
Lesin, TO eCTb CNoCOBbHOCTM Co34aBaTb NMPABOBblE OTHOLWIEHWS, TPAaH3aKUMN A0JKHbI ObITb 4EACTBUTENIbHBIMU.
pa)aaHCKOe 3aKoHOAAaTeNbCTBO NpedyCMaTpUBaET Cliefyolne yCIoBUs AeNCTBUTENIbHOCTM CAENOK:
CNocobHOCTb MX Y4aCTHUKOB COBEpLUAaTb CAEJIKW; COOTBETCTBME BOJIN CTOPOH, Bbipa)eHHOW B CAe/Ke, UX BOJIE;
COOTBETCTBME COAEPXKAHUA caenkn TpeboBaHUAM 3aKOHA; COOTBETCTBME (hOPMbl CAEJIKM.

Takum obpa3om, CAESIKN B FPaXKAaHCKOM NpaBe Poccuy NpencTaBastoT coboil MHCTUTYT Fpa)kAaHCKOro npasa,
perynnpyoLnit OTHOLLEHUS, CBA3aHHbIE C 3aKJ/IlOYEHNEM, U3MEHEHUEM 1 PACTOP)KEHUEM OJHOCTOPOHHMUX U
NBYCTOPOHHMX [OrOBOPOB (4OroBOPOB), MPU3HAHNEM UX HEAENCTBUTE/IbHLIMU U NPUMEHEHNEM MPABOBLIX
NocNencTBUA UX NPU3HAHUSA HeLeNCTBUTENbHBLIMUA.
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