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BBEOEHWE

B coBpeMeHHbIX peannsax OCyLeCcTBAAeTCA pa3BMTe HOBbIX OBLLLEeCTBEHHbIX U1 SKOHOMUYECKUX OTHOLLUEHUN,
dopmMumpyeTca pyHAaMeEHT NPaBOBOro rocyfapcTBa N rpakAaHckoro obuiecTsa. [loMMMo Npo4ero, co3faeTcs
LuesnocTHoe obliedenepanbHoe NpaBoOBOE NPOCTPAHCTBO, YYYLIAOTCA aCNeKTbl PbIHOYHOr0 CaMoperysMpoBaHuns,
ocCyLLecTBJIeHMs Npas 1 cBoboj rpakhaH, a TakXxe yKpennseTca npaBonopsaaok N 3aKOHHOCTb.

Peannsauns Takmx 3afad ycTaHaBAMBaeT BONPOC 06 n3MeHeHnn CaMol HOPMaTUBHOW OCHOBLI (hYHKLIMOHMPOBaHUSA
BCero coumyma. MimeeTcs BBMAY He TOJIbKO NpaBoBas pedopma, KOTopas HaueneHa Ha obpasoBaHUe HOBOM
NMpaBOBON CUCTEMbI N POCT 3HAYEHMS 3aKOHOB, HO U YAYYLLUEHUE NHbIX HOPMAaTUBHbLIX PerynaTopoB NosBefeHuns
(Tpaanunn, obbl4aes), X CBA3b C MPaBOM N APYr ApyroM. HopMaTuBHasa cuctema B 6onbLIen Mepe OpMeHTUpoBaHa
Ha CTUMYJ/IMPOBaHNE aKTMBHOMO 3aKOHHOMO NOBeAEeHWs, POCT MHULKATUB B 06/1aCT NpaBoOBON pernaMmeHTaumm
OTHOLUEHUN.

dopMMpoBaHUE MNOMHOLEHHOIO rpa)KAaHCKoro obLwecTsa, a Tak>Xe NpaBoBOro rocygapcTea B COBPEMEHHON
Poccuu cBsi3biBaeTCa € BaXXHOCTbIO obecrnevyeHns AOCTaTOYHOro YPOBHS NPaBOBOrO peryampoBaHua
MMYLLECTBEHHbIX OTHOLLUEHNN, @ TakK>Ke 3aKOHHbIX MHTEPEeCOB POCCUMNCKUX FpakgaaH 1 KoMNaHWn. BMmecTe ¢ Tewm,
yKpenaeHne nerajbHOCTU B HaCTHOMNPaBOBOW chepe HEBO3MOXXHO 6e3 Hafnexallero TeopeTuyeckoro
MOCTMXXEHUSA CBSI3e BHYTPEHHEro XxapakTepa B CMCTeMe UCTOYHUKOB (hopM) NpaBa, a TakXXe HI0aHCOB MX
pasBuTUS.

CTep>xHeBas posib UICTOYHUKOB (hOpM) NpaBa B MPaBOBON CUCTEME, a TakXe, B HaCTHOCTU, B OTpac/u
rpa>kAaHCKoro npasa, Hy>KaeTCsa B KOMMJIEKCHOM Nogxohe K nccnefoBaHnio. IMeHHO gaHHbI aHanms
cnocobCcTBYET NO3HAHMIO NPaBOBOW NPUPOAbLI U COAEPXKAHWS, @ TakKXXe B3aMOAeNCTBMA N NOpsSAKa BCEBO3MOXHbIX
NCTOYHNKOB (hOopM) rpakgaHCKoro rpasa.

B coBpeMeHHbIX peasnsax pa3BuTusa LUBUINCTUHECKON HayKN Npu HegeIMMOM U3Yy4YeHUN NCTOYHUKOB
rpa>KAaHCKOro npaBa Ba>HO ONMPaTbCA Ha METOA0JI0MNYEeCKUn PyHAaMEeHT. 3Ha4YMMO BbIMOJHUTbL nepexon K
YCBOEHWIO N3y4aeMoun NpaBoBOM KaTeropmm B npegesiax oTpacav rpa)KgaHCKoro npasa. Ona Heé xapakTepHbl CBOU
WCTOYHMKWN NPaBOBOro peryamposaHus. Npo4vmne acrnekTbl B U3y4eHUN UCTOYHUKOB MNpaBa pacKpbiBaeT TakxKe
CUCTEeMHBbIN aHann3. OH UCKOYaeT OTAENEHHbIN aHaIn3 Ka)KA0ro MCTOYHUKA rpa)KAaHCKoOro npasa B rpaHMuax nx
CUCTEMHOro N3yyeHus.

CerofHa pacCMOTpeHVe NCTOYHUKOB NpaBa MMeeT Cepbe3Hoe 3HaYeHMe Kak B TeoOpPeTUYEeCKOM, Tak 1
NPakTMYeCKOM MaaHe. He TOSIbKO MOTOMY, YTO OpraHuU3yeT 1 Bblpa)KaeT CYyLLHOCTb NnpaBa, HO Tak>XXe 1 MoToMYy, 4TO
OT MX aCNeKTOB 3aBUCAT pa3Hoobpa3Hble (hakTOpbl MPaBOBOW XU3HWU. HblHELWHee COCTOSHME NPaBOBOro
rocynapcTBa, a TakXXe rpa>kaaHckoro obuiecTsa TeCHO CBA3aHO C BO3MOXKHOCTbIO obecneyeHuns NosHOro
MpaBoOBOro peryiMnpoBaHnsa UMYLLECTBEHHbIX U OPYTUX OTHOLUEHWN, @ TakXe JierajibHblX NHTEePEeCOoB pPa3INYHbIX
cybbekToB. PerynmpoBaHue npaBoM rpa>KaaHCKMX OTHOLIEHNN COeANHEHO C YCTONYMBLIM yydLleHNeM
rpa>kAaHCKOro 3aKOHOAATeNIbCTBA, @ TakKXXe BO3MOXXHOCTbIO MPSAMOro NPpUMeHeHNs HOPM MHOCTPaHHOMO NpaBsa n
camoperynsaumen.

[aHHYyl0 TeMy B CBOMX TpyAax pacCMaTpuMBanun Takue aBTopbl kak Anekcees C.C., XXykoBckas M.A., 3anues O.B.,
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®upcosa H.B., HosgpuHa H.A. n gpyrune.

Ob61bekT nccnenoBaHua NpencTaBnAoT cobor obLecTBEHHbIE OTHOLLEHNSA, KOTOPbIE CKIaAblBaloTCA B chepe
obpasoBaHUA, PYHKLMOHMPOBaHUSA, @ TakKXXe pa3BUTUSA CUCTEMbI NICTOYHMKOB (hopmM) npasa.

MpeomMeT nccnefoBaHnsa - UICTOYHNUKKM (bopMbl) NpaBa Poccunckon depepauunn.

Llens nccnefoBaHna COCTOUT B OCYLLECTBEHUM aHanm3a npobnem ncto4yHukos (opm) npaBa Poccum, CTOYHNKOB
rpa>kAaHCKoro nNpaea, BbIABAEHUN UX NCTUHHbIX 0COBEeHHOCTEN B paMKaxX KPYMHOMW CUCTEMbI NCTOYHUKOB
HauMOHaNbHOro Npasa.

3afayun, KOTopble peLlalTCsa B KypcoBon paboTe Ana AOCTUMXKEHNS YKa3aHHOW Lienun:

- pacCMOTpPEeTb NCTOPUYECKUEe 3Tarbl Pa3BUTUA NCTOYHUKOB ((hOpM) NMpaBa;

- nuccnenoBaTb CUCTEMY MCTOYHUKOB MNpaBa POCCMNCKOrO rocyaapcTBa;

- N3YY4UTb HETUMNYHbIE NCTOYHUKN FPa>kKAaHCKOro npaea;

- paccMOTpeTb akTyaJibHble NpobneMbl MOgePHM3aLMN COBPEMEHHbIX NCTOYHNKOB (hOpPM) rpa’k4aHCKoro npasa.
MeTo[010rn4eckon 0CHOBOW KypcoBoi paboThl sBnseTcs obuweHayyYHbl, OManeKTUYECKN, @ TakXKe NCTOPUYECKNA
MeToAbl MO3HaHUA. TakXXe NCMOoJIb30BaHbl METOAbI aHaM3a, CMHTe3a, aHanornn n obobeHns n opmasnbHoO-
Jlorn4yeckmnm meToga,.

NMABA 1. NICTOYHUMKW MNMPABA KAK KOPUOWNYECKAA KATEIOPUA

1.1. UcTopuyeckne acnekTbl pa3BuTNA NCTOYHNKOB (opM) npasa

NcTo4YHMKN (hopMbl) NpaBa € pa3BUTUEM roCcyAapCcTBEHHOCTU MOANMDULIMPOBAANCE, UCXOASA N3 CBOEN (POopMbI, a
TakXXe cogep>xaHns. OHM NPOLWWAN ANNTENbHBLIA NYTb OT 06bl4asA A0 LUMPOKOWM CUCTEMbI Pa3IMYHbIX NPaBOBbIX
aKToB. B uenom gedmHULNA NCTOYHUKaA NpaBa A0 HACTOALWEro MOMeHTa ABAAeTCA AUCKYCCMOHHON. OTCyTCTBYeT
obuienpunsHaHHOe onpepesieHne faHHOro NOHATUSA, @ Tak>XXe CMOPHO 3HAaYeHNEe KaTeropmm NCTOYHUK Nnpasa.
Mo3TOMy MCTOYHMK NpaBa onpefenseTCcsa B Ka4yecTBe AedaTeIbHOCTM N0 hOPMUPOBaAHUIO NPaBOBbLIX NpeAnucaHuni, a
TaK>Xe KaK UTOr Takon AeATeNIbHOCTU.

HeobxoAnMMO NOAYEPKHY T, YTO CYLLECTBYIOT U UHbIE NOAXOAbI. Pa3Hble hopMbl, B KOTOPbLIX Bbipa>kaeTcs npaso,
BCerfa HOCUIM Ha3BaHWe UCTOYHUKOB NpaBa. Tak, B Ha4asie NpoLioro CTONETUS pa3iMyHble yYeHble yKa3aaun, 4To
3TOT TEPMUH ManonpurofeH BCaeACTBME MHOMO3HAYHOCTN. ICTOMHMKaMK nNpaBa BbICTYMNaau CUJlbl, KOTOpble
TBOPAT NpPaBoO, MaTepurasbl, KOTOPble COCTAB/ISAIOT OCHOBY 3aKOHOAaTeIbCTBa. KpoMe Toro, nctopuyeckue
naMATHUKKW, KOTopble obnafann 3Ha4eHneM AeNCTBYIOWero npasa, a TakXe cpefAcTBa NO3HaHWS CyLLeCcTBYOLWero
npasa.

CnepnyeT OTMeTUTb, YTO MHOrAa ONpenenseTcs, 4HTo TePMUH UCTOYHUK NpaBa Ansa o6o3HayeHns NpaBoOBbIX U
rocyfapCTBEHHbIX IBJIEHUI He npurofeH. B 3Ton cBA3M ero Hy>KHO 3aMeHNTb Ha opMy npasa. laHHOe MHeHune
apryMeHTuUpoBasioCb TeM, 4YTO TepMUH (popMa npasBa B KAKOW-TO CTENeHN NoMoraeT HayKe HaMHOr o Jly4Lle MoHATb
npupoay npaBa Ka>KAoro UCTopmyeckoro tTuna. NMommmMo npoyero, 06HapyXnTb €ro pojib B COLUYMeE, a TakxXe
no3BossieT 06bACHUTL pPa3HOro poAa crnocobbl u popMbl MPaBOTBOPYECTBA NMpaBUIbHEE, YEM MOHATNE NCTOYHUK
npasa. NosToMy obpa3oBanacb COOTBETCTBYOLLAA TEHAEHLUNSA B3aUMOCBA3N TEPMUHOB UCTOYHUK 1 hopMa npaBa C
npropuTeToM hopMbl.

Hy>XHO 0COB6EHHO aKLEHTMPOBATLCA Ha TOM, YTO UCTOPUYECKUIA OMNbIT NOKa3blBaeT AOCTAaTOYHO BEPHO, YTO C
pa3BMTMEM 1 yNyyLleHNneM NoANTUYEeCKON opraHu3saumnm obwecTsa NPoONCXoanT N3MEHEHNE MeXaHNU3MOB NPaBOBON
pernamMeHTaumm obLecTBEHHbIX OTHOLEHUA. [ToMMMO 0603Ha4YeHHOrro, TakXKe paclnpaeTcsa nepevyeHb NCTOYHNKOB
rnpasa, BUAOU3MEHSAETCH cucTeMa conofgynHeHuns. NoToMy 4TO aKTUBHO MPOA0J/IKAeTCa BbiICTpanBaHue
rapMOHNYHbIX OTHOLLEHNN MeXAYy JIMYHOCTbIO, 06LLEeCTBOM, a TakXXe BCEM FOCYAapCTBOM B LeJIOM.
MoaunrnumnpyeTca CTpyKTypa OpraHoB BJlaCTu rocygapcTBa.

MHorocTtopoHHee nccsegosaHme GopM nNpasa rnpeanosiaraeT yKa3aHue onpefesieHHoro Crmcka
MeTOA0N0rM4eCcKNX NoChlIOK. B KayecTse nepsoi ciegyeT OTMETUTb COrJlacoOBaHHOCTb (hOPMbI MpaBa B KayecTsBe
IOPNANYECKoOn KaTeropum ¢ GopMon rnpasa Kak kateropum unocodpckon. [lanee BaXXHO TO, 4TO Ans OpPMbI Npasa
XapakKTepHa onpefesieHHasa coumasibHasa npupoaa, a Takxe cogep>aHue. Coaep>xaHue rnpasa, a Takxe dopma
npasa — 3TO NapHble puanyeckmne Kkateropumn. Tak Kak Hesb3a pasopBaTb GOPMY M CoOAepPKaHMe npaBa, KOTopble
OONONHAT Apyr Apyra. Takxxe npu nccienosaHnm opmbl NpaBa BaXXHO NOHUMAaTb, YTO AaHHOE fABJieHne
HaxoAUTCA B AUHaMWUYHOM pa3BuUTUN. [lepeMeHbl B SKOHOMKKE, counasibHOW 061acTn U NOANTUKE HENpeMeHHOo
OTpa)kalTCs B NPaBOBbIX HOPMax, COOTBETCTBEHHO, 1 B (hopMax npasa.

HeobxoanMo Noa4YepKHYTb, HTO COOTHOLLIEHME MOHATUA NCTOYHMK NpaBa U hopMa NpaBa Bbi3blIBA€T MHOMO
pa3Hornacmin. Tak, ogHun nccnepgosaTtenun obpallaloT BHMMaHWE Ha UX HeTOXAeCTBEeHHOCTb. K npumepy, T.B.
KawaHnHa nogpasyMeBaeT Noj UCTOYHMKaMU NpaBa BOJIIO MPaBOTBOPYECKMX CYObeKTOB. [103TOMY UCTOYHNKaMM



rMpasa BbICTyMNaeT BOJIS YeNoBeYeCTBa, HapoAa, BOJs rocygapcTBa (HOpMbl 3aKOHO4ATEeNbCTBA), BOJIA KOJIIEKTUBA
n npo4yme. OgHaKo gpyrue nccaegosaTenum nosarakT, YTO UCTOYHUK 1M hopMa NpaBa — 3TO CMHOHUMBI. K npumepy,
M.WN. BanTuH nonaraeT, 4TO popMa (MCTOYHMK) NpaBa nNpencTaBnseT cobon onpeneneHHble cpeacTea ambo
Cnocobbl Bbipa>keHnsA rocyfapCTBEHHOW BOJIN BCEro CoLMyMa.
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