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AKTYanbHOCTb T€MbI UCCNIef0BaHMA. [lehopMaL s NpeacTaBieHNin 0 HECOBEPLUEHHONETHUX N AETAX B LIeJIOM
oTpakaeTcs N Ha Pa3BUTUMN NPABOBOIr0 PeryanpoBaHns AaHHbIX NpaBooTHoweHU. Obwmne NnpeacTaBneHns o
npupoae sMaHCMNnaumMm Mo>XXHO BbIBECTU U3 obuiero cmbicna cT.21 1 27 MNpaxkgaHckoro kogekca PO (ganee - K
P®)[2]. Ba)XHOCTb AaHHOW CUCTEMbI 1 MOPOXKAAEMbIE €10 NOCNEACTBNA onNpenennan seibop AaHHOM TeMbl 4N
nccaenoBaHMs, a Takxke 060CHOBbLIBAOT €e aKTyaJIbHOCTb U 3Ha4YNMMOCTb.

HoBM3Ha MccnenoBaHMA 3aK0YAETCA B KOMMIEKCHOM U3YYeHUM NpoLeayp U NpaBoOBbIX OCHOB 3MaHCcMNaunmn B
KOHTEKCTE ee NCTOPMYECKOro pa3BUTUS N 0CobeHHOCTeN HaLMOHaIbHOro 3aKoHo4aTeNbCTBa. HecMoTpa Ha To, 4TO
B Hay4YHOM NnTepaType CyLecTByeT MHOXKECTBO paboT, NOCBALWEHHbIX OTAE/IbHbIM coAep>XaTesibHbIM NN
npouenypHbIM 3/IEMEHTaM 3MaHCUNaLmn, acnekT BO3SHUKHOBEHUA CUCTEMbI SMaHCUMNaL MM B POCCUACKON Hayke
pPacKpbIT HeAOCTaTO4YHO MOJIHO.

Ob6BbeKkT nccnenoBaHUA COCTaBAAT O0OLLLECTBEHHbIE OTHOLLEHUSA, CKNaAbliBaloLMecs nNpu nccaenosaHnm npobnem
NpaBOBOro peryJnpoBaHNs IMaHCcMNaumnm B COBpeMEHHOM POCCUNCKOM rpa>kKAaHCKOM npaBse.

MpeomeToM nccnenoBaHns HacTosAwen paboThl ABAAIOTCA HOPMbI FPaXKAaHCKOro npasa, peryampytoume
0COBEHHOCTM NMPaBOBOro PeryanpoBaHns sMaHCMNaLnm B COBPEMEHHOM POCCUNCKOM rpa>kAaHCKOM MpaBe.

Llenb nccneposaHus pa3paboTka TeOpPeTUYECKUX N MPAKTUYECKMX NOJSIOXKEHWUI, HaNpPaBJEHHbIX Ha
COBepLUEHCTBOBaHWE NPaBoOBOro perysinpoBaHNSa 3MaHCUNaunm B COBpeEMEHHOM POCCMNCKOM Fpa>kKAaHCKOM Mpase.
Ona pocTuxeHns NocTaBseHHOM uenn 6binm chopMynmpoBaHbl cneayouime 3anadn:

1.0aTb MOHATME U PAaCCMOTPETbL MPAaBOBYIO NPUPOLY dMaHCUNaLNK;

2.1MccnenoBaTtb OCHOBAHUA M YCNOBUA SMaHCUMaLMN MO 3aKOHO4aTeNbCTBY PD;

3.paccMoTpeTb NPaBoOBOM CTaTyC IMaHCUMNMPOBAHHOIO HECOBEPLUEHHONETHEro;

4.nccnepoBaTh UCK KaK CpeacTBO cyaebHoOM 3almMThl MpaBa Ha 3MaHCKMNaumio;

5.paccMmoTpeTb Xanoby Kak cpencTBo cyaebHon 3awmThl NpaBa Ha aMaHCMNaLumio.

MeTogonormnyeckasa ocHoBa nccnefoBaHnsa. MeTog010rM4YecKyo OCHOBY NCCNeA0BaHNS COCTaBuaInN obLieHayYHbIn
OVaneKTUYeCKNI MeToh No3HaHUA, a TakxXe cregylowme obuime, cneymanbHble U YaCTHbIE METOAbLI UCCIef0BaHUSA:
dopManbHO-IOPUANYECKNA, CUCTEMHbIA, KOMMAEKCHbIA, HOPMATUBHbIN.

HopMaTuBHYtO 1 aMmnmpuyeckyto 6asy nccnepnosaHus coctasuam: KoHCTuUTyumns PO; n nuble matepuanbl
IOPUANYECKON NMPaKTUKMN.

TeopeTnyeckas OCHOBa NCCNenoBaHUA. TeopeTUYeckon 0CHOBOW NCCNE[0BaHNSA ABNAIOTCA TPYAbl POCCUNCKUX
y4eHbIX Mo npaBy, Takne Kak: AHucnmoB A.l1., Ko3nosa M.HO., PeixxeHkoB A.4., ApakensaH A.A., PoTaHb B.I"., COHWH
O.E., YepTkoBa H0.B., MNokposckun N.A., MosH H.B., YepHobenb A.A. n opyrve aBTopbl.

CTpyKkTypa KypcoBoin paboTbl. KypcoBas paboTa coCTOUT U3 BBeAEHUSA, OBYX I1aB, 3aK/04EHNS,
6ubnmnorpacdunyeckoro cnmcka.

rNABA 1. SMAHCUNALINA HECOBEPLUEHHOJIETHUX KAK MPABOBOW MHCTUTYT

§1.MoHATMe N NpaBOBas NpUpoLa SMaHCKMNaLnn

YcnoBusa npaBocnocobHocTM onpegeneHsl B €T.17 K PO. MpaxxaaHuH PO nmeeT npaBa 1 0693aHHOCTN. MOMEHT
BO3HWKHOBEHMNSA NPaBOCMNOCOBHOCTM yCTaHABAMBAETCA POXKAEHNEM NNLA, @ NPEKpaLLEHNE CBA3aHO CO CMepPThbIo
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rpakgaHuHa [6, c. 113].

Buabl NpaBocnocobHOCTb rpaXkgaH:

-obLwas,

-oTpacnesas,

-creymanbHas,

-OrpaHnYveHHas.

Mo MHeHunto B.M. LLTbIKOBa, NMpaBOCMOCOOHOCTDb - BaXXHENLLNI SNEMEHT FpaXKAaHCKO-NMPaBOBOro cTaTyca JIM4YHOCTH,
KOTOpPbI/ OCHOBLIBAETCSA Ha HAaNMYUMN MPABOBbLIX HOPM U KOHCTUTYLMOHHBIX NMpaB 1 cBobo YenoBeka u
rpakgaHnHa. 3HavyeHne obernn NpaBocnocobHOCTU onpeaensaeTcd UMEeHHO HaIMYneM y AnLa KOHCTUTYLMOHHbIX
npaB n obA3aHHOCTEN, a oTpacaeBas NPaBoOCNOCOOHOCTb XapakTepnsyeTcs CNocobHOCTLIO y4acTBOBaThL B
KOHKPETHbIX BUAaX NPaBOOTHOLUEHUN, peryanpyemMbix 0TpacieBbiM 3aKOHO4ATENbLCTBOM.

CrneunasnbHas NpaBoOCNoOCOBHOCTbL BO3HMKAET, KOrAa /Lo cnocobHo ocylecTBnsaTe NpaBa u 0683aHHOCTH B
paMKax KOHKPEeTHOro BuAa AedATeNIbHOCTM.

OrpaHun4yeHHasa NpPaBOCMOCOBHOCTbL BO3MOXKHA TOJIbKO MPWU HaJIM4YNUK MPaBOBbIX OCHOBaHWUI. MpuMepoM MoryT
CIY>KUTb NON0OXXeHns cT.56 KoHCcTuTyuumn PP, npegycMaTpuBaloLLEN OrpaHNYEHME NMPaB rpakaaH B CBA3U C
BBEOEHMEM YPEe3BbIHaAMHOI0 MOJIOXKEHUSA, U APYrne OCHOBAHMWSA, aHaIOrNYHbIE 3TOMY MOJIOXKEHUIO.

O6bem NpaBoCNOCOBHOCTM yCTaHaBAMBaeT CNOCOBHOCTb fiMua, ABASAOWErocs CybbekToM rpakgaHCKux
NMPaBOOTHOLUEHWUI, HECTU OTBETCTBEHHOCTb 3@ CBOU AeNCcTBMA. OQHUM N3 31IeMEHTOB NMPaBOCNOCOOHOCTU ABNISETCS
neecnocobHOCTb.

HdeecnocobHOCTb CBA3aHa C CO3HaTENIbHOM U 406POBOIBHON AeATEe/IbHOCTbLIO ML, BbICTYMaoLWero B Ka4yecTse
cybbeKkTa rpaKAaHCKnX npaBoOOTHOLUEHUN, N €ro CNoCOBHOCTbIO CBOBOAHO OCYLLECTBAATL CBOU MHTEPECH! 1
MMyLLeCTBEHHbIe NMpaBa.

CornacHo n.1 cT.21 F'K P®, neecnocobHOCTbL NpeacTaB/ieHa CMOCOBHOCTbIO rpa)KAaHMHa OCYLLECTBASATbL CBOU
npaBa NyTeM CaMOCTOSATE/IbHOO COBEPLUEHNS AENCTBUA, CO34aHNSA U NCMOJNIHEHNSA 0643aHHOCTEN NpK y4acTun B
rpakAaHCKux npaBooTHoweHusax. CoBpeMeHHoe NoHNMMaHne 4eecnocobHOCTM 03HavYaeT, 4TO OHa packpbiBaeT
TaKne XapakKTePUCTUKM NInLLa, KOTOpble CBA3aHbl CO CMOCOBHOCTLIO CAMOCTOATENLHO OCYLLECTBAATL NpaBa U
NCNoNHATbL 0683aHHOCTU. Ha cerogHAWHNI AeHb CyWeCcTByeT HECKOJIbKO BUAOB AeeCnocobHOCTN, KOTopble
onpepneneHsl B €T.22 K PO:

-Ha/M4me NMosIHOM feecnocobHoOCTY;

-OrpaHn4yeHHasn 0eecrnocobHOCTb;

-nosiHas HeJeecnocobHOCTh.

Llenb - BaTb BO3MOXXHOCTb HECOBEPLUEHHONIETHUM CTaTb MO/HOMPAaBHbLIMU Y4aCTHUKaMW MPaBOOTHOLLEHUN N UMeTb
BO3MOXXHOCTb COBepLUaTb BCe AENCTBUA CaMOCTOATEsIbHO 1 6e3 cornacna CBOUX 3aKOHHbIX NpeacTaBuTenen.
HecMoTps Ha Ba)KHOCTb MHCTUTYTa SMaHCMNaLWK, B HAY4YHON NnTepaType AaHHOE NOHATUE pacCMaTpuBaeTCs C
pa3HbiX no3nunin. Hanpmnmep, "smaHcMnaumsa" nogpasymeBaeT cesobony oT nobown 3aBnucnumocTu, ceobony ot
npeapaccyikoB, @ TakXXe OTMeHy OrpaHUYeHuin 1 ypaBHUBaHWE B NpaBax. B ApeBHepnMCKOM npase sMaHcMnaums
paccMaTpuBanacb Kak opuuymanbHoe ocBoboxxaeHne pebeHka nam BHyKa OT OTLLOBCKOM BNacTU. B Hay4Howm
nnTepaType aMaHCcMMnaumsa 4acTo paccMaTpMBaeTCa Kak obbaBeHMe HeCcoBepLLUEeHHOoIeTHero, gocTurwero 16 ner,
MOJIHOCTbIO AeecnocobHbIM U CNOCOBHbBIM C COrnacusa poanTenen BuIMOJHATL TPYAOBYO AeATENbHOCTb No
[OroBOpY UM 3aHMMaTbCA NpeAnpUHUMaTEeNbCKON AeAaTeNbHOCTbIo [6, c. 115].

MoHATME aMaHCKNaunn KpUANYeCKN 3akpensieHo B N.1 cT.27 FK PO, koTopas onpeaensieT ee Kak obbaBieHne
HeCOBEepLUEHHOIETHEro0 MOJIHOCTbLIO AeecnocobHbiM. OgHako, cornacHo NoctaHoBneHuto NMneHyma BC PO Ne 6,
MneHyma BAC PO Ne 8 o1 01.07.1996, aMaHCMNMpOBaHHbIE nLa He npuobpeTatoT Bcex npaB n o6a3aHHOCTeNn. OHKM
Tak>Xe He MoryT ObITb HagesneHbl NpaBaMn U 0653aHHOCTSAMU, BO3PaCT KOTOPLIX OrpaHUYeH hefepanbHbIM
3aKOHOM.

MpymepaMn MOryT CnyXnTb cT.13 ®3 oT 13.12.1996 Ne150, cT.16 ®3 07 22.11.1995 Nel71 n gpyrue cnydau, Korga
JINLLO MOXKET Yy4aCTBOBaTb B MPABOOTHOLUEHMSAX TOJILKO MPU AOCTUIXKEHUN YCTAHOBJIEHHOrO 3aKOHOAATEIEM
BO3pacTa.

OLHaKo B TPYAOBbIX MPaBOOTHOLEHNAX B 061aCTK oxpaHbl Tpyda, pabovero BpemMeHn u psga opyrmux ycnosun
TpyAa ANS HECOBEPLUEHHOIETHUX COXPAHSAIOTCA HEKOTOPLIE NIbIrOThbl, HECMOTPA Ha PaKT IMaHcMnaunm (0TCyTCTBUE
NCnbiTaTe/NIbHOro cpoka y paboTtonaTtens, HanpaBJ/ieHNE B KOMAaHANPOBKY, 3aNpeT Ha HOYHYIO N CBEPXYPOYHYIO
paboTy, paboTy B BbIXOA4HbIE U NPa3aHNYHbIE OHMN).

Taknm obpa3om, CyTb CUCTEMbI SMaHCUMAL MM 3aK/04aeTCsa B TOM, 4TO HeCcoBepLUeHHoNeTHMe npuobpeTatoT
MOJIHYIO 4eeCnoCcobHOCTb MO AOCTMXKEHUN 16 NeT 1 OCyLeCTBAAIT TPYLOBYIO UK NpeanpuHMMaTebCKyo
[eATeNbHOCTb C COornacus poanTenen.



Wccnepyem npaBoBylo NpMpoOAY 3MaHCUnaumu.

MexaHu3Mbl MPaBOBOro PErynpoBaHnsa UMEIOT pPAL OTANYUTENbHbBIX 0COBEHHOCTEN, CBA3aHHbIX C obLien
HanpaB/IEHHOCTbIO peryampyembix HOpM. Mpexae 4eMm paccMoTpeTb 0COBEHHOCTUN UCTOPUYECKOro PasBUTUSA
MexaHM3Ma NpaBOBOrO pPeryaMpoBaHnNs NMYLLECTBEHHbIX NpaB HefeecnocobHbIX, NpeanaraeTcs onpeaennTb
obLiee NOHATME MeXaHM3Ma NMPaBOBOro peryanpoBaHus.

CnepnyeT OTMETUTb, YTO MOHATME MeXaHN3Ma 3auMCTBOBAHO N3 rpeyvyeckoro (rped. mechane) n B To e BpeMs B
nepesoae 0603Ha4yaeT onpefesieHHYI0 COBOKYMHOCTb COCTOSHUIM Kakoro-nmbo npolecca. 3To rOBOPUT O TOM, YTO
CYLLHOCTb MexaHn3Ma onpenensieTca Kak obbeanHeEHNE CUCTEMbI ABNEHUI (COCTOSAHMI, MPOLLECCOB U T.4.),
KOTOpble NOCTPOEHbl MO onpeAesieHHOoN cxeMe 1 onpeaensaoT 3PPheKTUBHOCTb AeATeNIbHOCTY ((PYHKLMOHaNbLHOI0)
nopsiaka.

B paMKax yKa3aHHOro MOHATUSA MOXXHO OTMETUTb, YTO MeXaHN3M NPaBOBOr0 PeryamMpoBaHUa NMYLLECTBEHHbIX
npas HefeecrnoCobHbIX NN OrpaHNYeHHO AeeCnOCObHbIX UL, MMeeT puanyeckne nocneacTesns, Kotopble
3aKJIl04aloTCA B TOM, YTO NPaBOBble€ HOPMbI BJINAIOT Ha OCYLLECTBJIEHE AaHHOM rPpynmbl NpaB B YCTaHOBAEHHOM
3aKOHOM nopsiake.

MpaBoBoOe peryanpoBaHne sMaHCcMNaunm NMeeT NCTOPUYECKoe N3MEPEHNE, N 0 CO3AaHNN 3TON CUCTEMbI U3BECTHO
eLle co BpemeH [lpesHero Pnma.

SMaHcunaumsa B JpeBHeM PuMe npuMeHsnacb Kak NoOHATUE MaHYMUCCUM U 3aKJo4anach B npouecce
0CBOOOXKAEHNS CbIHOBEN N fOYEepe N3-MoA OMNeKn NoCcpeaCcTBOM CyLLECTBOBaHUA cneumanbHbIX IPULANYECKUX
aKTOB (PUKTUBHOW NMPOAa>Kn NOCTOPOHHUM NumuaM. CblIHOBbA A0/KHbI 661 6bITh "'MpodaHbl" Tpy pasa, 4o4Yepu u
BHYKW - OAWNH pa3s.

B OpeBHeM PuMe npouenypa sMaHCcUnaumm bbina TakoBa, 4TO YesI0BEK, MPOAAHHbLIN TPYXKAbI, CHATANCA
cBob6oHbIM, COrnacHo NMpuHumuny "capitis deminutio minima", cyTb KOTOPOro 3akJ/t4asacb B TOM, YTO OH
nepexonmnn nof NOKPOBUTENBLCTBO KYMMBLLEro ero Yyenoseka. OCHOBHOe 3Ha4YyeHMe sMaHcunauum B peBsHem Pume
3aKJ1l04as10Cb B YMasieHUM NpaB CEMbU B CBA3M C YTPATON CEMENHbIX CBA3EN.
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