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AKTYanbHOCTb TeMbl. BAHKPOTCTBO - 3TO HECMOCOBHOCTb AO/IKHMKA BbIMOJHUTL CBOM 0653aTeNbCTBa N BEPHYTh
[OJITN 1U3-3a OTCYTCTBMUS HEOBXOANMBIX AeHEeXHbIX CPeACTB. BaHKPOTCTBO (hMPM Yallle BCErO BO3HMKAET U3-3a
ONNTENbHOrO NpeBbILLEHNS PAacXo40B Ha AOX0O4aMU U OTCYTCTBUS UCTOYHUKOB MOKPbLITUS YObITKOB.

Mpu3HakoM BaHKPOTCTBA KOMMNAHUN ABASETCS MPUOCTAHOBKA TEKYLLMX NaaTeXen n HecnocobHOCTb
yOOBNEeTBOPUTbL TpeboBaHUA KpeaUTOPOB B TEHYEHME TPEX MeCsLEB NOC/ie UCTEYEHUNS CPOKOB UX UCMOJIHEHUS.
Opunanyeckoe nmuo cyntaeTcsa GaHKPOTOM, eC/iv ero A0AroBas Harpyska CoCTaBAsET HE MeHee CTa ThiCcaY
pybnen.

CoBpeMeHHble npeanpuHUMaTenn, byab To YaCcTHbIe LA UM KOMMNaHWK, nosayynan 6onbliyto ceobony B
XO3NCTBEHHON 0eATesIbHOCT N UMEKT BO3MOXHOCTb MPOABUTb NpeanpnHMMaTesibCKYIO MHNLUNAaTUBY ONA
nony4yeHuns NpubbIAn 1 yAOBNETBOPEHNS NoTpebHocTen obuwecTBa. OAHaKo, NpeanpUHMMaTENbCTBO HEOTAEIMMO
OT pMCKa B CBSA3M C BEPOATHOCTHbLIM XapaKTEPOM PbIHOYHOM SKOHOMUKMW. PUCK NpeanosaraeT onpeneneHHyto
cTeneHb HeornpenesieHHOCTU pPe3yJibTaTOoB, HTO MOXET NMPUBECTU K I'Ipl/l6bIﬂVI nnnm y6bITKaM.

Ecnn KoMnaHWs He NoayyYnT nNpurbblsib, OHa HE CMOXXET B MOJIHON Mepe YA0B/IeTBOPUTb TpeboBaHMS KpeanTopoB Mo
hMHaHCOBLIM 06A3aTeNbCTBaM M BbINOJHNTL 0643aTenbCcTBa Mo o6s3aTeNbHbIM NaaTexxaM. KomnaHua npusHaeTcs
HennaTexxecnocobHom, ecnm apbuTpakHbIN Cy YCTaHOBUT ee HeLeecnoCobHOCTb.

MN3yyeHne ocobeHHOCTEN KOHKYPCHOMO NMPON3BOACTBA SIBJISIETCS aKTyallbHbIM, MOCKOJIbKY B X04e 6aHKPOTHOIro
npon3BoacTBa 4acCTO BbIABNAETCA HeMpaBwuJibHOE NpnMmeHeHne N ToJIKkoBaHMe HOpPM MaTepuasibHOro n
npoLieccyasibHoro npasa. [103TOMy Ba>KHO 1 HEOOXOAMMO U3Y4YNTb acMeKTbl paCCMOTPeHUs Aen o0 baHKpPOTCTBe B
apbuTpa)kHbIX Ccyaax.

Llenbto paHHoOM KypcoBon paboTbl ABNSETCA UccienoBaHMe NpPaBOBOro cTaTyca y4aCTHUKOB Aena 0 6aHKpPOTCTBE.
Ona peannsaunm uenn nocTaBJieHbl Criegylolme 3atadu:

-paccMoTpeTb COCTaB NL, yYacTByoWMe B Aesie 0 6aHKPOTCTBE;

-onuncaThb NpaBa 1M 0643aHHOCTM UL, YYaCTBYIOLWNX B Ae/le 0 HECOCTOATENbHOCTU (BaHKPOTCTBE);

-pa3obpaTb OTBETCTBEHHOCTb JINL, Y4aCTBYIOLNX B AeNeE;

-U3y4NTb NMPaBOBOW CTaTyC apbMTpa>KHOro yrnpassisitoLLEro;

-nccnenoBaTb NPaBOBOM CTAaTyC AOJIKHUKA;

-0603Ha4YMTb NMPaBOBOM CTAaTyC KpeanTopa.

MpeAMeTOM pacCMOTPEHUSA AaHHON KYpCoBOM paboThl SBASOTCS 0COBEHHOCTM PacCMOTPEHUA e O
HecocTosATeNbHOCTU (BaHKPOTCTBE), NpaBoBasi NpUpoaa AAaHHOW KaTeropumn gen.

O6beKT paccMOTpeHUs: 06LeCcTBEHHbIE OTHOLWEHUS, CKaAblBatoLMecs B npouecce cynebHoro pacCMoTpeHns gen
0 HecocToATeNbHOCTU (baHKpoTCTBE).

CTpykTypa paboTbl onpenenseTcs Lefblo U 3agavyaMm nccrienoBaHms. OHa COCTOUT U3 BBEAEHUSA, ABYX FNas,
3aKJIl04EeHMS, CNUCKa NCMN0JIb30BaHHON NMTepaTypbl.
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nasa 1l TeopeTVI‘-IeCKI/Ie acnekTbl iy, y4acTBylowne B aesne 0 HeCoCToATENbHOCTHU (6aHKpOTCTBE)

1.1 CocTaB nuy, y4acTByiolwme B gene o 6aHKpoTCTBE

Ha4ynHas ¢ BOSHUKHOBEHMUS PbIHOYHbIX OTHOLWIEHWUI, MHCTUTYT GaHKPOTCTBA NOCTENEHHO Pa3BMBAJICS U MEHSJT CBOU
noaxogbl. N3Ha4yanbHO, PbIHOK CTOJIKHYJICSA € Npo6s1eMoi HECOCTOATENLHOCTU NpeanpuHUMaTENEN, YTO Bbi3biBaJO
paspywmTenbHble NOCNeACTBNA A1 SKOHOMUKUW. B 3T0 BpeMs rocy[apCcTBO Nrpaio akTUBHYIO POJib B YCTPaHEHUN
3Tux Npobsem, 0AHAKO €ro BMeLaTebCTBO 6bIJI0 B OCHOBHOM CBA3aHO C HaKa3aHUAMN U MecTbto. Hanpumep, B
OpeBHeM Pume KpeanTopbl MMenun npaBo pusndeckn HakasblBaTb AOJIKHMKOB, BMJOTh 40 pa3pe3aHuns ux Ha
KyCku. B FepmaHunn XVI BeKa OOKHUKOB CPaBHMBaIN C BOPAMM U NMpuKa3sbiBaain HEMEOEHHO Ka3HuTb [12].

B npouecce BpeMeHn CTasi0 O4€BUOHO, 4TO YOMNCTBO 3aeMLUMKA HEe NPUHECSIO0 HUKaKOM NOoJib3bl KPeanTopy, 1 A0Ar
OCTasCHA HeBbIM@4eHHbIM. B pe3ysibTaTe 3aKOH NOCTENeHHO U3MEHW CBOW NOAX0A, CMECTUB aKLEHT C
KapaTefbHbIX Mep Ha obecnevyeHne HakTUYECKOro noralleHns 0oaros. BaHKpPOTCTBO NPUBESO K MOSABIEHMIO
"UMBUAN30BaAHHLIX" (hOPM OTBETCTBEHHOCTU. Hanpumep, B cily4ae HeBbINOJIHEHUS 06A3aTeNnbCTB nepen
KpeanTopaMu, BbiNjadmBasaCb KOMMNEHCaLNA 3@ NPUYMHEHHbIe yObITkK [37].

C TeyeHMeM BpeMEHU KPYr y4aCTHMKOB B npoueaype baHkpoTcTBa pacwmpuncsa. B Poccun, cornacHo "YctaBy o
KOMMep4Yeckon HecocToAaTenbHocTn" (1832 r.), 6aHKPOTCTBO MOXET BbITb 06bsBAEHO cOBpaHneM KpegnTopos, a
KpeauTopbl MOryT NoANEXaTb aAMUHUCTPATUBHOMY UM BaHKPOTHOMY ynpaBaeHuto. B HacTosawee BpeMs
apbuTpaxkHble cyabl Poccunckon ®epepaunm BbIMOAHAIOT PYyHKLMN, paHee NpuHaAne)Xaslume rocyjapCTBEHHbIM U
BEOOMCTBEHHbIM apbuTparkam [5].

C 1 okTab6psa 1991 rona apbutpakm 6b1an MMKBUANPOBaHLI, @ apbuTparkHble CyAbl CTanu denepasnbHbiMU CyaaMu,
pa3speLuaowmmMm SKOHOMMNYECKMEe CNopbl, CBA3aHHbIE C HECOCTOATENIbHOCTLI0. PefepasibHbi 3aKOH OT 26 oKTA6pS
2002 rona "O HecocTosATeNbHOCTU (6aHKPOTCTBE)" YCTaHaBAMBAET OCHOBAHUS A8 NMPU3HAHUS O0/KHUKA
HeCoCTOosATeNbHbIM, PerynnpyeT npoueaypbl NpefoTepalleHns 6aHKpoTCTBa, NpoBeAeHme npouenyp 6aHKpoTCTBa
M opyrue Bonpockl, CBA3aHHble ¢ TpeboBaHNAMN KpeanTopoB. B nocnepytowem 3ToT 3aKoH 6bis1 obHOBEH B
cooTBeTCcTBMU C PepepasibHbIM 3aKOHOM "O BHeCeHUN n3MeHeHnn B PepepasnbHbin 3aKOH "O HECOCTOATENLHOCTH
(6aHkpoTcTBE)" [1].

26 nions 2023 roga B Poccmu BCTYNWA B CUJTy HOBbIV 3aKOH 0 6aHKpOTCTBE. 3aKOH BBOAUT pAf CyLLECTBEHHbIX
N3MEeHEeHN B NPaBOBOE peryampoBaHue npouenyp HeCcoCcToaTeNbHOCTM (baHKpOTCTBA).

HOBbI 3aKOH 3Ha4YNTEeNbHO MOoBLILWaeT TpeboBaHUA K apbuTpakHbIM ynpasaslowmM. Tenepb 4a9 Noay4eHuns
cTaTyca apbuTpa’kHOro ynpasnstouiero HeobxoanMo MMeTb BbiCLLee opuanveckoe obpasoBaHue, cTaxx paboThbl B
cepe nNpaBa He MeHee NATK NeT U NPONTU NpodecCMoHaNbHYI0 NepenoaroTosky B o6nactu apbutpa>kHoro
ynpasJsieHns. Kpome Toro, apbuTpakHble ynpasasioLlmne o/KHbl nMeTb 6e3ynpeyHyto penyTaumno m
COOTBETCTBOBaTb UHbIM TpeboBaHUAM, YCTAaHOBEHHbLIM 3aKOHOM.

3aKOH Tak)Xe yCTaHaB/IMBaeT HOBbIN MOPALOK OCYLW,ECTBAEHUA feaATeNbHOCTN apbuTpakHbIMK ynpasasowmMn. B
4aCTHOCTWU, apbnTpakHble ynpaBasoLwme 4OKHbI cobNtofaTh KOAeKC NPodeCcCMoHanbHOM 3TUKK N BECTU peecTp
CBOMX OENCTBUN.

N3meHeHnsa B nopsgke GopMMPOBaHNS KOMMEHCALWOHHbLIX (DOHAOB CaMOperynmpyeMblX opraHmsaumnmn
apbuTpa>kHbIX yNpaBsoLmx

HoBbI 3aKOH yCTaHaBAMBAET HOBble NPaBKa (POPMUPOBAHNSA KOMMEHCALMOHHbLIX (hOHO0B CaMOperyanpyembix
opraHm3auuninm apbuTpakHbiX yrpaBastowmx. Tenepb pa3Mmep poHAa O0JIKEH COCTaBNATb He MeHee 100 MUINMOHOB
pybneii. Kpome T0ro, oHA A0/KEH MOMNOJIHATLCA 3@ CHET B3HOCOB apbuTparkHbIX YNPaBAAOLLNX, @ TakXe 3a CHeT
CpencTB, NOJIy4YeHHbIX OT peannsaunm nMmyuwectsa 4O/HKHUKOB [37].

HOBbI 3aKOH YTOYHSAET nosoXeHus denepanbHOro 3akoHa "O HecocToATeNIbHOCTY (6aHKPOTCTBE)" OTHOCUTENBLHO
npoueayp, NpPUMeHnUMbIX K 6aHKPOTCTBY. B YaCTHOCTWN, 3aKOH yCTaHaB/IMBaEeT HOBbLI NMOPALOK MPU3HaHUS
IOPUANYECKOro L@ HECOCTOATENbHBLIM (HenaTeXXxecnocobHbIM) 1 3aBepLUEHNS ero IMKBUAALNN.

N3MeHeHnsa B cOCTaBe /nL, y4aCTBYIOLMX B MPOM3BOACTBE Mo Aeny o 6aHKkpoTCcTBe

HoBbI 3aKOH pacluMpsieT COCTaB 1L, Y4acTBYIOLWNX B Npon3BOACTBe No Aeny o baHkpoTcTBe. K HUM Tenepb
OTHOCSTCS TakK)Xe nnua, NpeaocTaBmeine obecneyeHne ans prHaHCOBOrO 0340POBNAEHNSA AOJDKHMKA.

MN3mMeHeHnsa B Nopsigke NpoBeLeHNs SKCNepTu3bl Mo BbISBAEHNIO MPU3HAKOB YMbILWAEHHOIO AN GUKTUBHOIO
6aHKpoTCTBa

HoBbIN 3aKOH yCTaHaB/IMBAET HOBbIN NOPSA0K NPOBeAeHNs SKCNepTu3bl Mo BbISBJEHUIO MPU3HAKOB YMbILLIIEHHOMO
nnn prkTBHOro 6aHKPOTCTBa. Tenepb 3KCNepTuU3a MoxXeT bbiTb Ha3Ha4YeHa apbuTpakHbIM CyA0M MO
xopaTancTey nt0boro nmua, ydacTeytowero B gese o 6aHkpotcTee. CTOMMOCTb NPOBEAEHNS IKCNEPTU3bI
onsaymBaeTcs AmMyoMm, obpaTuBLIMMCA C XodaTancTeom [41].



3arosoBoK: MI3MeHeHMs B coCTaBe sinL, Y4aCTBYIOLWMX B MPOU3BOACTBE Mo gesy o 6aHKpoTCTBE: HOBOE
3aKOHO4aTeNbCTBO M NpobsieMbl

3akoHoAaTenbCTBO B 061acTn 6aHKPOTCTBa MOCTOSAHHO Pa3BMBAETCH, 4TOObl afAanTUPOBaTbCA K M3MEHSALWMUMCS
9KOHOMMYECKMM yCNoBMAM 1 obecnevynTb 3heKTUBHYy0 npouenypy 6aHkpoTcTBa. B 3TON cTaTbe Mbl paCCMOTPUM
nocnefHne N3MeHeHNs B COCTaBe ML, y4aCTBYIOLWMX B MPOU3BOACTBE NO Aesny 0 6aHKPOTCTBE, @ TakxXe
HekoTopble NpobaeMbl, BO3HUKatOWMe B CBA3N C 3TUM.

B oTnn4me ot 3akoHa 1998 roaa, HOBbIM PefepanbHbI 3aKoH OT 8 sHBapsa 1998 roga 6-d3 30 "O
nnaTe»xecnocobHocTn (baHKPOTCTBE)" BHEC M3MEHEHUSA B COCTaB UL, Y4aCcTBYIOLLNX B MPON3BOACTBE MO Aefy O
6aHkpoTcTBe. CorslacHO HOBOMY 3aKOHY, JinLLaMN, y4aCTBYOWMMN B MPOM3BOACTBE Mo Aefy o 6aHKpPOTCTBE,
ABNAIOTCA OOJHKHUKN, apbuTparkHble yNpaBistowmne, KOHKYPCHbIE KPeanTopbl, MHblE YNONHOMOYEHHbIE OpraHbl Mo
Hanoram n TpeboBaHUAM K NPUHYANTENIbHOMY yrnaaTe, roCcyAapCTBEHHbIE opraHbl Mo 6aHKPOTCTBY N PUHAHCOBOMY
03[,0POBJIEHMIO B C/lyHaax, NpenyCcMOTPeHHbIX hefepasibHbIM 3aKOHOM, @ Tak>Ke MHble N1ua B CyYasx,
npenycMoTpeHHbIX hefepasbHbIM 3aKkoHOM [8].

OTMeYaeTCa NosIoXKNTENbHAA AMHAMUKa B 3aKOHO4ATE/IbCTBE OTHOCUTESIbHO 1L, YH4acTBYIOLWNUX B AeflaX O
6aHKpoTCTBE. B LLesoM, KONMYEeCTBO Y4aCTHMKOB npouenyp 6aHKPOTCTBa 3HAYNTENBHO BO3POC/IO, YTO
CBMAETesIbCTBYET O MOBbILLEHHOW aKTUBHOCTU B 3Ton chepe. OAHAKO, OAHO U3 3aMeTHbIX U3MEHEHUN
3aKJ1l04aeTCsa B UCKJIOYEHUM MPOKYpOpa U3 CAMCKA YNOMAHYTbIX /WL, DTO CBSA3aHO C TEM, 4TO B apbuTparkHomn
npakTuke He 6blN0 CiyYaeB, Koraa NPoKypop nHuumnmpoan 6aHKpoTcTBO [25].
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