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naBa 1. TeopeTn4yeckne OCHOBbLI onpefesnieHns MOHATUA NPecTyrnieHus

1.1. MpecTynneHns: NOHATUE U NMPU3HAKN

MpecTynneHune - 3To HeraTUBHOE NOCAEACTBME, KOTOPOE BO3HMKJII0 MOYTN OQHOBPEMEHHO C pa3BuTmnem obuiecTsa.
C nosaBneHMeM npaBa NpaBsLLiMe Knaccbl Hav4aan paspabaTeiBaTb crocobbl 60pbbbLI C MPEecTYyNHOCTLIO B BUAE
Pa3/INYHbIX HaKa3aHUn. Ha NpoTAXXEHNN BEKOB IOPUCTbI TakKXe CTPEMUINCL HANTU OTBETHLI Ha BOMPOCHI O
CouMaNIbHOM MPUPOAE NMPECTYNHOCTU N NPaBUJIbHOM TOJIKOBaHMW NOHATUA "NpecTynaeHne" B yrosoBHOM
topucnpyaeHumn [13, C.201].

0O630p COBpPEMEHHbIX UCCNenoBaHUI B 06/1aCTV yrosIOBHOrO NpaBa NMoKas3bIBaeT, YTO aKLEHT AeslaeTcs Ha
N3YYEHUNN KOHKPETHbIX MPEeCcTynieHnn n cyaebHom NpakTuKn nx npumeHeHus. Npmn ob3ope coBpeMeHHbIX
nccaenoBaHUM NOHATUA "NpecTynnaeHne", npexxae BCcero, HeobxoAMMOo oNncaTb €ro coumanbHy Npupoay.
CoumanbHasa Npupoaa MPecTynaeHns - 3To KOHPNKT Mexxay obLecTBOM 1 IMYHOCTLIO. DTO onpepeneHne
nognep>xueaeTcs 60/bLLINHCTBOM COBPEMEHHbIX YHeHbIX. Icxoaa n3 gnanekTuku, MOXXHO CKa3aTb, H4TO
MPOTUBOPEYNE BO3HNKAET MeXay B3aMOOENCTBYIOLWMMM 06 bEKTAMUN, KOTOPbIE, HECMOTPS Ha CBOK OBLHOCTD,
MMEIOT pa3Hble Lenn. NMpoTruBopeymne ABAAETCA OCHOBOMOAratoLwen CUA0ON pa3BUTUA Pa3sINYHbIX SBJIEHUN.
YenoBek, KOTOPLIA CO3HATENIbHO AENCTBYET BONPEKUN YCTAaHOBJIEHHOMY NPABOBOMY MOPSAAKY, MOXET ObiTb
OCYyXAeH.

B 3TOM cnydae npecTynseHune - 3To ABJieHNe, B KOTOPOM CyLLeCTBYET NPOTUBOpEeYMe Mexay CounaibHbIM
OTKJIOHEHMEM U CcoUMasibHbIMN HOpMamMun. Taknum obpasom, nHaneng banaHcnpyeT Mmexay AByMs noatcamu. Ha
3TOM (hoHe Y MHAMBULOB pa3BMBAlOTCSA BHYTPEHHME MPOTUBOPEUUNSA, KOTOPbIE NMPUBOAAT K XXeJlaHUIo
MPOTUBOCTOATb YCTAHOBJIEHHOMY cOoLMasnbHOMY NopsaakKy. O4HaKO Takne NpoTMBOPEYMA OCTatloTCA
dyHAaMEHTaslbHbIM NCTOYHNKOM pPa3BUTUA COLUMaNbHbIX OTHOWEHUN. MNpeofoneBas nx N HaXO4SA peLleHuns,
00LLLEeCcTBO yCTpaHSAEeT caMu MPUYMNHBLI UX BO3HUKHOBEHNSA 1 CNOCOBCTBYET paspeLleHmnio MPOTUBOPEY A B CO3HAHNN
nogen. Apyrumm cioBamu, npPeCcTynHUKM MOTYT UCMPaBUTbLCA, YBUOEB MOCNenCTBUSA CBOUX AENCTBUN.

C Dpyron CTOPOHbI, 3TOr0 MOXKET A06UTbLCA 1 MoAMLMSA, KOTopas npecienyeT NpecTynHnkos. Heobxoammo
MOHMMaTb, 4TO NpPeoAoIeHNe NPENATCTBMIA NOJIOXKNTESNIBHO BANSAET Ha obliee pa3BuTMe POCCUNCKOro Yrosl0BHOMO
npaea.

HecMoTps Ha TO, 4TO HEKOTOPbIE YH4EHbIE CYMTAOT KOHQINKT OTHOLIEHNI aHTarOHUCTUYECKMM NPOTUBOPEYMEM,
60/bLWNHCTBO NccnenoBaTenen CxoaaTca BO MHEHUW, YTO HUKAKOro aHTaroHn3Ma 34ecb HeT, a pedb ngeT o
couMasibHOM NpUpoae NPecTynHOCTU n cnocobax ee pelieHns. KoHe4YHO, HEKOTOpbIE NPOTMBOPEYNs BECbMa
cneumpunYHbl N UMET CBOM 0COBEHHOCTN, HO MNPV NPaBUJILHOM NOAXO0AE NX MOXKHO BbIFOAHO pa3pewnTb. Bo
BCAKOM CJly4ae, UMEHHO KOH(JINKTbI MHTEPECOB TOJIKAOT JII0OEN HA COBEPLUEHNE MPECTYMNJIEHNN. ITO OYEHb
CUNIbHaa MOTUBALMSA, KOTOpas 3aCTaBaseT Ao4en naTn NpoTnB obLLENPUHATLIX LLEHHOCTEN onpeaesieHHOro
obuiecTBa. Yenosek, peLunBLINA COBEPLUNTL NPeCcTyrnHoe AesHne, BCTynaeT B KOH(PNKT He C OTAesSIbHON
JINYHOCTbIO, @ CO BCEWN CUCTEMON 0bLLeCTBEHHbIX OTHoWweHWN [13, C.204]

PaccmaTpuBas KoHLENUUIO CoOLManbHON NpMpoabl MPM3HAKoOB npecTynaeHus, ydyernoin B.H. Kyapssues Bbligennn
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TPW OCHOBHbIX TUMNa KoHpAnkTa [4, C.102].

[MepBbil - BHELLIHNI KOH(JINKT, KOTOPbIN BO3HMKAET MEXAY XXEePTBOW N NMPEeCcTYMHUKOM.

BTOpon KOHMINKT ABNASETCA BHYTPEHHUM U BO3HUKAET B KOH(PJIMKTE Mex Ay pa3/IMyHbIMU MOTUBaMU JIIOLEN.
TpeTun - 3TO pacxoxaeHne Mexnay rnpasoBbIMM HOPMaMun N NMpegHaMepeHHbIM NoBeAeHNEM NpaBoHapyLLNTenNs.
OLHaKO 3a BCEMU 3TUMU KOHMSINKTaMUN BCerga CTOUT KOHMPINKT MEXAY JIMYHOCTLIO 1 06wecTBoM. MNosTomMy
MHOruMe yyeHble cHnTaloT Knaccugpukaumio B.H. Kygpsasuea HenonHon [4, C.103]. Ecnn paccMaTpuBaTh
CoLManbHY0 NPUpPoAY NPecTyNHOCTMN Ha OCHOBE OBLLENPUHATON KNaccudurkaLmm, To CTAHOBUTCSA ACHO, YTO
KOH(IMKT BCErpa HauyMHaeTCcsa C NPOTUBOPEYMS MeXAY INYHOCTbLIO 1 obLwecTBoM B LenoM. U Henb3A 3abbiBaTh O
COLMaIbHO-3KOHOMMNYECKUX NOCeACTBUAX, MPUCYTCTBYOLWMX BO BCEX CAyYasasx NpecTynyieHun.

MoHsATME NpecTynaeHns MoXeT BbiTb MPOaHaIM3NPOBAHO KaK C IOPUANYECKON TOYKMN 3PEHNS, TaK N C TOYKU
3peHuns NpaBoBenoB. 3HaYeHMe onpeaeneHnsa NoHATUA "npectynneHue" B YroNoBHOM Kogekce Poccmmnckonm
depepaumn [2] 3aKkno4aeTcs B TOM, 4TO OHO A@eT BO3MOXHOCTb!

-0OCO3HaTb OCHOBaHMA U Npeaenbl KpUMnHanmsauum (YyrosoBHOM OTBETCTBEHHOCTU) BPeAHbIX AeAHUN;
-06cyanTb 1 oueHUTb Hanbonee rnobanbHble U TUNNYHBIE MPU3HAKW NPeCcTyneHns

-onucaTb CTPYKTYPY (3/71€MEHTBI) NpPecTyneHuns;

-ornpeaesinTb KpUTepun Knaccuukaumm NnpecTynjeHnn no CTerneHn nx onacHoCTU N NponucaTb Ux B
3aKoHO4aTesNbCTBE;

-npu onpepeneHnn pasnnyHbiX BUAOB NPeCcTYNAeHNn, APYrMMuy CJloBaMun, Npu onpeaesieHnn 31eMeHTOB KaXK4oro
BMAa npectynneHnn, obecnedynTb, 4Tobbl 0bLLMe 3neMeHTbl NpecTynieHnsa 6binn yKa3aHbl B 3aKOHOA4aTe/IbCTBE;
-NPOBOAUTL Pa3sinyme Mexay rnpecTynieHnsaMm N CXOXKUMUN He NPecTynneHnsMu;

-coenaTb npeaynpexaeHune npectynHoctu 6onee shHeKTUBHLIM.

MoHATWe "nNpecTynneHne", opnandeckn onpegenerHoe B €T.14 YK PO, Heob6x0AMMO NpoaHain3npoBaTb C TOYKN
3peHnsa COBPEMEHHOr0 NOHUMaHNS.

CoBpeMeHHble ncciefoBaHNA NMOHATUA "nNpecTynsenne” B YK PO Ha NpoTsXXeHUU MHOIrMxX et CBOAATCA K
pPacCMOTPEHNIO €ro C TOYKU 3PEHNA HECKONbKNX MOAXO0A0B: (DOPMasbHOro, MaTepnasabHOro n opmasibHo-
MaTepuasbHOro.

Mpwn popmanbHOM NoaxoAe cYMTaETCs, YTO onpeneneHne "nNpecTynjeHns" BkaoYaeT B ceba 3/1leMeHT YyroJIoBHOro
npocTynka. MNpu opManbHOM noaxoae obLiecTBEHHaA ONacHOCTb He pacCMaTpuBaeTCs Kak aTpubyT
npectynneHus. NpectynjeHne paccMaTpPUBaETCA KaK Yrojl0BHbIN MPOCTYMNOK, 3arnpeLweHHbI HOPMOW 3aKoHa,
HapylleHne KoTopon BieYeT 3a coboin HakasaHume. OcHoBHasa nNpobnema Takoro noaxona 3aks4yaeTcs B TOM, YTO
OH MOXXeT KpUMMNHaNN3MpoBaTb stoboe NnoBefeHVe, BKJKOYAOLWEe 3T NPMU3HAKW, HE MPUHMMas BO BHUMaHMe
WHTEHCMBHOCTb 3TUX MPU3HAKOB WU peasibHO MPUYNHEHHbIN Bpea.

Bo MHOrmnx 3apybexxHbIx CTpaHax 3akoH ornpeaenseT NpaBoHapyLeHUs, 0AHAKO Takon Noaxon MOXeT 6biTb
npobsemMaTUYHbIM Ha NMPaKTNKe, MOCKOJIbKY OH 3aTPYAHSAET KpUMNHANN3ALNUI0 onpeaeneHHbIX MPOTUBOMPaBHbIX
OEeNCTBUN, YTO MOXKET NPUBECTU K CYpPOBbIM CaHKLMAM fa)ke 3a He3HayMTesibHble NpaBoHapyLUeHns.

K MaTepuanbHbIM OTHOCATCH Takue onpenesieHnsa NoHATUA NPecTynaeHns, B KOTOPbIX COAEPXaTCS yKa3aHua
b Ha 06LLEeCTBEHHYIO ONACHOCTb AEAHUSA U OTCYTCTBYET yKa3aHue Ha Npu3Hak NpoTUBOMNPaBHOCTY.
MaTepuanbHoe onpeaesieHe ycTaHaBAMBaeT 06 eCTBEHHY0 OMacHOCTb AeAHUSA N AaeT OCHOBaHWUA AnA
Npu3HaHWAa gesaHns npecTtynieHnem. OnpegeneHne o6bsACHAET OCHOBaHUA ONA MPU3HaHWUS SeAHNSA
npectynieHnem 1 gaeT OCHOBaHWSA A1 BKJOYEHNS €ro B YrosIOBHbIA 3aKOH. 3TUMU OCHOBaHUSMUW B OCHOBHOM
CYMTaOTCHA BPEeAOHOCHOCTb NOBEAEHUA U ero onacHOCTbL Ana obuecTsa. icnonb3oBaHWe MaTepmasnbHOro
3/1leMeHTa B AefHMN BCe Yalle rnojBepraeTcs COMHEHNI0, NOCKOJIbKY NpaBOOXpaHNTesIbHble OpraHbl MHOrAa
HenpaBW/IbHO TPaKTYIOT 3/1IeMeHT o6 ecTBeHHOM 0NacHOCTHN, HO B BONbLINHCTBE Cly4aeB OH He npeBbilaeT
A0NyCTUMbIX Npenesos.

YacTtb 1 cT.14 YK PO onpenensieT npecTynfeHne Kak "coBepLleHHoe C YyBCTBOM BUHbI 06LLLEeCTBEHHO ONacHoe
AesiHve, 3anpeLleHHoe HaCcToALWMM 3aKOHOM Mo yrpo3oi HakasaHua". [laHHoe onpefeneHne npectynjieHus
npepcTaBnseT cobon obbeanHeHNEe ABYX ONUCAHHBIX Bbille MOAX0A0B U KNaccudumumpyeTcs Kak hopMalibHO-
MaTepuasbHbIn nogxod. PopMasbHO-MaTepPUabHbIN NOAXOA K MOHATUIO NPEeCTYNNEeHNA akTUBHO NogAep>XKmBas
A.B. HaymoB, KOoTOpbIV npegsiaran UCnoJsib30BaTb TOJIbKO IOPUAMNYECKNE XapaKTEPUCTUKN AesfHNS, He BblABMras Ha
nepBbIN NJ1aH coumanbHyo npupody npectynnenuns [13, C.255].

CtounT cornacuTtbcs ¢ MHeHueM A.A. le1IKOBCKOro 0 popmMasibHOM ornpenesieHnn noHATUS npectynneHms. OH
CYNTaEeT, 4TO AesHus, popManbHO Nognajatowime nog Npu3Haku TOro Uian UHOro Buaa rnpecTynaeHus, LOJKHbI
obnafaTb AOCTAaTO4YHOW CTemneHbo 0bLWwecTBeHHON 0NacHOCTH, YTobbl onpeaenMTb BO3MOXXHOCTb HACTyMNIeHUA
yrosIoBHOW oTBeTCcTBEHHOCTHU [4, C.11].

H.®. Ky3HeuoBa u .M. Ta)kkoBa npecTynjeHne pacCMaTpMBalOT KaK AesHune, T.e. Agencteue nnm besnencrene,



nossiekLwee obLlecTBeHHO onacHble nocnencteusa [7, C.143].

3aMeTuM, YTO 3TU aBTOpPbI JAIOT NOHATUE "NpecTyrnsieHne" Yyepes ero npu3Haku.

Taknm obpa3om, pacCMOTPEB CoOLManbHYIO NPMPOAY NPEeCcTYN/eHUs, ero 3akoHodaTesibHoe onpeAesieHne N MHeHUS
rMpaBoBeAOB O MOHATUM "MpecTynsieHne", MOXXHO cAenaTb BbIBOA, YTO COBPEMEHHOE TPAaAULMOHHOE MOHATME
"mpecTynnieHune" - 3To hopMasbHO-MaTepuanbHbIN NOAX0A, KOTOPbIA onpeneneH B YK PO n BkovaeT B cebs
OCHOBHbIE MPU3HaKN NPeCcTyNIeHnS.

PaccMoTpuM Npu3HaKm NpecTynsieHuns.

ObuiecTBeHHasa ONAaCHOCTb AeSAHUSA - 3TO MeToA0N0rns, o60CHOBLIBaOLWAA €ro OUeHKY C TOYKM 3peHns Toro,
ABNSAETCA NN AesiHWe NPeCcTYMJeHNEM NN HET, @ TakXXe ero BaXXHOCTb W 3Ha4YeHune B YrosioBHOM npase. Obuwiasn
no3nunsa 3aKJK04aeTCs B TOM, 4TO 06LLEeCTBEHHAsA OMAaCHOCTb AeAHMNS YKa3blBAae€T Ha CMbICJT NPECTYMHOro AesHuns,
€ero couymasnbHyto cywHocTb. YK P® obpaluaeTcs K kKaTeropum "obuwecTBeHHasa onacHOCTb AeAHMA" [OCTaTOYHO
4acCTo, O YeM CBUAETEsIbCTBYIOT €ro HOpPMbI.

Bo-nepBbix, N.1 cT.6 YK PO rnacuT, 4To HakKa3aHWe N NHble Mepbl YrOJIOBHO-NMPaBOBOIro XxapakTepa, NpuMeHseMble K
Angy, COBEPLUMBLLEMY MpecTynaeHne, 4o/ KHbl ObITb CNpaBefIMBbLIMK, TO €CTb COOTBETCTBOBATL XapaKTepy U
cTeneHun obLLecTBEHHON OMaCHOCTM NPECTynJieHuns, 06CToATeNbCTBaM ero COBEPLUEHUSA U JIMHHOCTUN BUHOBHOIO.
Bo-BTOpbIX, B N.1 cT.14 YK P® 3aKkoHOOaTe b, YTOYHASA NOHATUE NPECcTYnJieHNs, B Ka4eCTBe OCHOBHOIMO NMpu3Haka
npecTynneHns Ha3biBaeT "0bLeCTBEHHYO ONAaCcHOCTb AesAHMA", @ B M.2 TOM Xe CTaTbW CHMXKaeT 3HAa4YUMOCTb
LesHNs, oNMpascb Ha CTeneHb 06LEeCTBEHHON ONacHOCTH.
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