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BBEAEHWE

AKTya/IbHOCTb TeMbl paboTbl 06ycnoBieHa TeM, 4TO puanyYeckmne GakTbl 3aPMKCMPOBaHbI B HOPMax npasa, 1
OTpaXkaloT 3aKOHOZaTEeIbHYO MO3ULMI0 FOCYAapCTBa MO pa3inyHbIM BonpocaM. CnegyeT OTMETUTh, 4TO
3aKoHogaTenbHasa cucteMa PO oLeHMBaEeT XKXU3HEHHbIe 06CTOATENLCTBA U onpeaensieT oaHN 06CToATENbCTBA, Kak
nMeloLLlMe NpaBoBoOe 3HaYeHNe, Apyrme - kak o6CcToATeNbCTBaA, HE MMeloLL e NMPaBOBOro 3Ha4YeHUs.
MpobnemaTrkKa NpaBoBbIX MPE3YMMNLUUIA N PUKLNIA B OPUCTIPYAEHLNN ABASETCA AOCTaTO4HO pa3paboTaHHON; B
pa3Hble nepnoabl K Her obpallanncek N cneymanncTel B o6n1acTm obuien Teopun npaea, U NnpeacTaBuTenn
OTpac/seBbIX HAaYK, B TOM YnC/e UMBUANCTDI, aHan3npys, B YaCTHOCTW, BOMPOCHLI O NpMpoAe NpaBoBbIX
npe3yMnumin, NX COOTHOLLUEHUN C UHBIMU CMEXHbIMU ABJIEHUSAMU, B TOM HYUCIe DUKLMAMU, 0 PYHKLMAX AaHHbIX
CpencTB, UX MecTe B OTAE/NbHbIX OTPac/aaX rMpaBa W NMPaBoOBbIX MHCTUTYTax.

HacTosawas paboTa nocesleHa BONPOCY O 3HAYEHUM NMPaBOBbIX PUKLNIA MPU NPaBOBOM peryampoBaHumn
rpa>kgaHckoro obopoTta n HanpaBneHa Ha 060CHOBaHMe Te3nca, YTO AaHHble NPaBOBbIe CpeACcTBa yNpoLwatoT
hYHKLMOHMPOBaHNE CUCTEMbI FpaKgaHCKoro obopoTa.

Ncnonb3oBaHue lopnanyeckmux GukLunm npeacrasnaseT cobom 0gnH N3 HEMHOMMX Calydaes, KOrAa /IoKb NocTaBaeHa
Ha cny>xby Bcero obuiecTtBa. Halwe cTpeMsieHne K afeKBaTHOMY OTPa>KeHUO AeNCTBUTESNIbHOCTU ABSETCS
XapaKTepHOWN 4epTon BCEro YesioBe4eCcKoro pa3sntusa. Ho, K coxxaneHuto, He BCerga »esiaHue rnocTuydb NCTUHY
COOTBETCTBYET BO3MOXHOCTU 3TO CAeNaTb, M NMpaBoBas chepa B JaHHOM Ciy4dae He nckawydeHune. KOpngnyeckas
dUKLMSA nCnonb3yeTcs, Korga HeobxooMMo NPeoaoseTb CUTYaLMIO MPaBOBOM HEONpPeAENEHHOCTH
(Hen3BecTHOCTN), NpM3HaTb peasibHbIMN HecyLLecTByoLWMe obCcTosATeNbCTBa B LesIAX BOCCTaHOBIEHUS
HapyYLWEHHbIX NpaB 1L, NoCTpadaBLIMX B pe3ysibTaTe AeNCTBUIA HegobpoCoBECTHbLIX YHaCTHUKOB MpakAaHCKoro
obopoTa.

Ob6bekToM AaHHOM paboTbl ABNAOTCA 0O6LLECTBEHHbIE OTHOLLEHWS, peryampyemMbslie NCTOYHMKaMmM npasa.

O6BbeKT nccnenoBaHuns - sBNeHNa 06 beKTUBHON AENCTBUTENbHOCTU ONSLWEroCs XapakTepa, KoTopble
obycnaBanBalOT BO3HUKHOBEHME OpUANYeCcKNX PakToB.

MpeameToM paboTbl ABNAOTCA opuandeckmne hakTbl, MPaKTUKa UX NPUMEHEHUS, @ TaK Xe Hay4Has n y4yebHasn
nutepaTypa No TeMe paboThbl.

Llenbto paHHoM paboTbl ABASETCA N3ydeHne lpnanyecknx UKLMn B rpa>ka4aHCKOM npase.

3apavamum paboTbl CTaBUTCH:

- PacKpbITb MOHATME U XapaKTEPHbIE YepThbl OPUANYECKUX DUKLNNA;

- N3y4nTb Crocobbl NpUMEHEHNS B Fpa)KAaHCKOM npaBe Poccninnckon depepaunn opnandeckmux GuKLni;

- BbISIBUTb POJib IOPUANYECKNX PUKLMIA B rpa>KgaHCKOM npase Poccuinckon depepaunm;

- MpoaHanM3nMpoBaTb NMPobemMbl CyL,EeCTBOBAHMSA U MPUMEHEHNS NPaBOBbIX (MPUKLMA B FPpa)KgaHCKOM Mpase.

B npouecce BbINMOJHEHNS KYpCOBOW paboTbl NCNOJIb30BaHbl Ceaylole MeToabl: NCTOPMKO-NPaBOBON, CUCTEMHBbIN
aHanm3, GopMasibHO-IOPUANYECKINIA.

Mo cBoen cTpykType KypcoBasa paboTa COCTONT U3 BBEAEHUS, ABYX r1aB OCHOBHOW YaCTW, 3aKJIl0O4eHNs 1 CnncKa
MCMOJIb30BaHHOW NnTepaTypbl.
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1. MOHATWUE N CYLHOCTb IOPUANYECKUX PUKLWIA B TPAXXIAHCKOM MPABE
1.1 NMoHATUE N XapaKTepHbIE YepPThbl OPUONYECKNX PUKLNIA

B coBpeMeHHON TeopeTn4eckon n NpuKIagHON IOPUCAPYAEHUNN, YYEeHble U NMPaKTUKKN AaBHO 06paTuan BHUMaHne
Ha cyuiecTBoBaHUe 0coboi pasHOBUAHOCTY IOPUANYECKUX (PaKTOB, CNOCOBHbLIX MHULMNPOBATbL BO3HUKHOBEHME,
M3MeHeHune, NpekpaLleHne NPaBoBbIX OTHOLWEHNN. DTN lOpUaNYecKne eHoOMeHbl MPUHATO Ha3biBaTb
«lopugnyveckne npesyMmnummn» n «lpugnydeckne QUKLUn».

FOpunanyeckasa pukumsa (ot nat. fictio - BbiAyMKa, BbIMbIiCeN) NpeacTaBaseT cobon npuem lpuanyeckon TEXHUKK,
NCMOoJIb3yeMblil B MPaBOTBOPYECTBE M MPaBONMPUMEHEHNN, CYyTb KOTOPOr0 COCTOUT B MPU3HAHUM 3aBE€L0MO JIOXKHOIO
MOJIOXKEHUS UCTUHHBIM B LLeNAX BOCNOJIHEHUSI Npo6esioB B NpaBe, PUANYECKON SKOHOMUN, pacnpoCTpaHeHns
O[HOr0 NPaBOBOr0 peXXNMa Ha HECKOJIbKO MPaBOBLIX SABJEHWN.

NcTopunyeckn nossneHne GUKLUN Kak npueMa lopuanyeckon TeEXHUKN CBSA3aHO C OeATeSIbHOCTbIO NMPEeTOpPOoB -
[OMHKHOCTHBIX 1L, PUMCKon pecnybinkn, oTBeYaBLUMX 3@ FPaXkKAaHCKoe Cyaonpoun3BoacTBo. OCOBEHHOCTbLIO
PUMCKOro LMBUIBHOIO nNpaBa (ius civile) sBnsnack ero KOHCEPBAaTUBHOCTL, MPUBEPXKEHHOCTb CTapbiM TPaAULMAM.
BmecTe ¢ TeM pa3BuTMe 0OLLECTBEHHbLIX OTHOLEHNI TPeboBasio NX NPaBoOBOro 0OPOPMJIEHNA B COOTBETCTBUN C
noTpebHOCTAMM BpeMeHn. He)xenaHne BHOCUTb N3MEHEHNS B C/IOXKMBLUEECS UMBUIbHOE NPaBo, C 04HOW CTOPOHbI,
1N HeobXxoaMMOCTb paspeLleHns CNopoB, He NoAMNaAaloLWLMX Mo NMetoLeecs NPaBoBOe peryanpoBaHme - ¢ opyromn,
obycnoBunAM NosiBIeHNE YHUKaIbHOro CpeCcTBa IOPUANYECKON TEXHUKN - opuanveckon pukumn. NMpetop
hopmMynMpoBasn, Tak Ha3blBaeMble, PUKTUBHbIE NCKU, (POPMYJIbl KOTOPbIX COAEpPXan «yKa3zaHne cyabe
MPUCOEAVNHUTL K HaJIMYHbIM (haKTaM onpeaesieHHbIN HeCyLLeCTBYIOLWNA PakT uam yCTpaHUTb U3 HUX Kakon-nmbo
akT, a BeCb cnyyvan paspewnTb No obpasuy Apyroro onpeaeneHHoro caydasa» . Takmm o6pasoMm, K Hy>KAaBLINMCSA
B MPaBOBOM peryanposaHnmn obLecTBeHHbIM OTHOLLEHUSM MOCPEeLCTBOM IOPUANYECKON (PUKLNK MPUMEHSANNCH
HOPMbI MpaBa, PEryampytoLlimne cXoaHble OTHOWEHWSA. Tako NpMeM, B CUJTy CBOEW MPOCTOThbl N 3PHPEKTUBHOCTH,
ABNANCS OAHMM N3 Hanbonee BocTpeboBaHHbLIX MHCTPYMEHTOB PUMCKOWN IOPNANYECKON TEXHUKN .

Brnocnepcteum B pesynbTaTe peuenunum puMCcKoro npasa lopnandyeckme puKLnUmM Hawam oTpaKeHme B
KOHTUHEHTaNIbHOM NPaBoOBON cncteme. HecMoTps Ha COBCTBEHHbIE MYTU Pa3BUTUSA, UMEBLLNE CBOM 0COBEHHOCTH,
@HIJIOCAaKCOHCKaa N MyCyJ/ibMaHCKas NpaBOBble CUCTEMbl Tak)Xe BOCMPUHAAN NprueM topunanyeckon dumkumm. Kak
cnpasennmeo oTmevaeT U. B. PunmmMoHoBa, «K KakuM Obl HaLLMOHAIbHbIM NMPaBOBbIM CUCTeMaM HU obpallanuncs, B
Kakom 6bl TO HM BbI10 MPOMEXXYTOK BPEMEHWN NX CYLLLECTBOBaHWS Be34e B TOM UKW MHOM BUAE MPUXOOUNTCA
CTaNIKMBaTbCA C IOPUANYECKMMU DrKUnaMn» . LLinpokoe npuMeHeHne topugnyeckon pukummn obbvsacHaeTcs ee
MPOCTOTON 1 3PPEKTUBHOCTbHIO, MO3BOJIAIOLLEN pa3peLllaTb CJI0XKHbIe NpaBoBble CUTYaLNM Ha OCHOBE MMEILLMXCA
MpaBOBbIX CPEACTB.

B nocnenHee BpeMs ocobbin MHTEpeC Bbi3biBalOT AePUHUTUBHBLIM NMOHATUAM B NMpase. PacwimpeHne Kpyra
perynmpoBaHmnsa obLLEeCTBEHHbIX OTHOLLEHWI NPUBENN YBENYEHMWIO MOHATUNHOINO annapaTa B HOPMaTUBHO-
nMpaBoBOM peryanpoBaHnn. OCobeHHbIN MHTepeC Bbi3biBAaeT lOpUAnYeckune npesymnumnm. Heobxoomm TwaTenbHbIN
aHann3 CywecTByOWMNX Teopnin. Beab npaBusibHOE N TOYHOE UCMOJIb30BaHNUE TEPMUHOB B MPaBOBOM
perynmpoBaHun He TONIbKO obecneynBaeT COXpaHEHNE IPUANYECKON TEXHUKW, HO 1 NpeaoTBpaLLaeT noboe
cybbekTuBHOe TosiKoBaHMe n obecnevymsaeT cobnogeHne npas n ceobof Yenoseka.

MpasoBas (topugnyveckas) dumkuma (ot nat. fi ctio - BeIMbICEN) - 3TO HeCyLeCcTBYOLWee NoJioXeHne, Npu3HaHHoe
3aKOHO[aTeNbCTBOM CYLLECTBYIOLLUM U CTaBLlee B CUY 3TOro obuieobsizaTenbHbIM.

CnepoBaTenlbHO, PUKLUN - «3TO MOSOXKEHNS 3aBE€A0OMO HEUCTUHHbIE N HE COOTBETCTBYIOLWEEe AENCTBUTEIbHOCTN,
O0JHaKO HaMepeHHO Co3[aHHOe, KOTOPOMY 3aKoHOoAaTe b NpuaaeT PpUANYeCcKYo 3Ha4MMOCTb U HA OCHOBaHUN
KOTOPOro B AaJibHenweM BO3HUKAOT NPaBOOTHOLLEHNS» .

DOUKTUBHbIE MOJIOXKEHNSA COAEPXKATCHA BO MHOIMMX MPaBOBbIX HOPMax COBPEMEHHOI0 0TeYeCTBEHHOI 0O
3aKoHoAaTenbCTBa. Hanpumep, hukums, 3akpennsawLas, 4To genepasbHblil 3aKOH cHuTaeTcs o4obpeHHbIM
CoseToM Pefiepaumn TakKe B C/lyHae, eC/iM OH B Te4eHne YeTblipHaguaTn gHen oH He 6bin paccmoTpeH CoBeToM
depepaunn (cT. 105 KoHCcTUTyumnm PO); dmkumsa, no3sonsiowlas nprusHaBaTb FpakaaHuHa 6e3BecTHO
OTCYTCTBYIOLWMM, €C/in OH He faeT o cebe 3HaTb B TeveHune roga (cT. 42 K PO®); cdomkuma, gonyckatow,as
MPU3HaHWe rpa)kgaHnHa yMepLInM Npu OTCYTCTBUM O HEM CBeleHUI B TedeHune naTn net (cT. 45 FK PO); dmkuus
pa3pellatowas ycbiHoBaeHne (yaoyepeHune) pebeHka cynpyrom, hakTUYeCKU He aBAsOLEerocsa pogutenem (ct. 124
CK P®); dmkuma, 3akpennstowas BOSMOXXHOCTb 3anncn yCbIHOBUTENEN B KaYeCcTBe poamTenemn yCbiIHOBJAEHHOr o
pebeHka (cT. 136 CK P®D); chmkumna npegycmaTpmBatoLLas oCcBobo)XAeHNE OT YroJIOBHOW OTBETCTBEHHOCTU Npu
nesaTeslbHOM pacKkasHUM, HECMOTPSA Ha TO, 4TO NpecTynHoe aesHue bbino coBeplueHo (CcT. 75 YK PO); dmkums
yCTaHaB/IMBaAKOLWAs, YTO CHATAs UKW NMoralleHHas CyaAnMOCTb NpPU3HaeTCs HecylecTsytowen (cT. 86 YK P®D). C
MOMOLLIbIO MpMeMa OaHHOM PUKLNM 3aKOHOJATelb OTPpULIAeT CyLLeCcTBYoWMe B 00 beKTUBHON AENCTBUTENbLHOCTH



obcToAaTensCcTBa OCyXAeHUA nna N Npun3HaeT He nMeBLnM MecTo OaHHbIN (paKT. B naHHoOM cnly4dae (pI/IKLI,I/IFI
BO3BOAUT B PaHI UCTUHHbIX obcToATENLCTB, TE, KOTOpble B OEeNCTBUTENbHOCTU NCTUHHBIMU He ABNAOTCS.

B 3ak/it04eHne oTMeTUM, 4YTO Lesbio NPaBOBbIX CpI/IKLI,I/IIZ aBnseTca obecnevyeHne HOpPMaJibHOro PYHKLUUOHUPOBAHUA
HauMOHabHOW CUCTEMBbI npaBa, NnyTeM npeoanosieHna Tex nianm NHbixX 3aBegomMo He COOTBETCTBYHOLNX B
DEeNCTBUTENIbHOCTU XXN3HEHHbIX 06CTOATENLCTB, KOTOpPble Mo 3aMblC/ly 3aKoHOOaTeN1Id peasjibHO HeobxoaAuMbl ans
BO3HNKHOBEHNA MPaBOBbIX OTHOLUEHUN. Mos3ToMYy (PUKTUBHOE 3aKOHOA4AaTes/IbHOe YCTaHOBJIEHUE N 3aKperneHune
TaKNX MONOXKEHUIN ABMSETCSA He TONIbKO onpaBOaHHbIM, HO U Heobxo4nMbIM B I'IpaBOBOVI cucrtemMe rocynapcTBa.
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