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Me)xAyHapoOHble OTHOLLIEHUA B COBPEMEHHOM MUPE Pa3BMBAOTCSA CTPEMUTESNIBHO, 3TO CBA3aHO Kak C
paclWwMpeHNEM TOProBbIX OTHOLLEHWN, TakK N pa3BuTMeM MHPOPMALMOHHbBIX TEXHOJIOMMIA, MPONCXOANT CO3daHne
pa3JINYHbIX OTPaAC/IEBbIX COLO30B.

CoOTBETCTBEHHO C MOSABJIEHMEM HOBbIX COIO30B, PaCLUMPEHNEM TOProBbiX OTHOLLUEHUIA MEXAY FroCyAapcTBaMu,
paclimpeHnem cep Toproeam u ee obvema, CTasio HeobxoANMMO NapanseslbHO COBEPLUEHCTBOBaTbL U NpaBoOBOe
perynmpoBaHne gaHHbIX OTHOLUEHWIA.

Pa3BnTune 3akoHoAaTeNbCTBA, AO/IKHO MPONCXOANTb HE TOJIbKO Ha BHYTPUIroCyAapCTBEHHOM YPOBHE, HO U
BKJIlO4aTb B cebs naMmeHeHne nog cyliecTBytowme hakTnyeckme o6CcToaTenbCTBa U HOPMbl MEXAYPAAHOIO Npasa,
6yab - TO YaCTHble HOpMbI, Byab Ny6nYHbIe.

Kak BCeM M3BECTHO, BHELLHAA TOProBJisi 3TO He TOProBs MexXay rocygapcTeamMmu. OTo 6osbLUe TOProBas Mexay
cybbekTamu npaga.

Ha HacTosileM 3Tane pa3BuTna obLiecTBa U MeXXAyHapoaHbIX OTHOLUEHWI B LIEJIOM, OCTAeTCs HeonpeaeneHHbIM
BOMPOC O MeCTe 1 POJIN CaMOro rocyaapcTBa Kak CybbekTa TOProBbiX OTHOLIEHWI, BOMPOC NPUBJIEYEHNS NpPaB U
0643aHHOCTEN rocyaapcTBa B 3TUX OTHOLLEHUSAX.

HensmMeHHO N HN KeM He OTpuLLaEMOE MOHATME O TOM, YTO MMEHHO FOCY4apCTBO UFPaET r1aBHYI0 POJib BO BCEN
CYLLEeCTBYIOLLEN CUCTEME MeXAYHAPOAHbIX OTHOLIEHWIA, MOATBEPXKAEHHbIX AENCTBYOWWUMN HOpMaMK
MeXXAYHapo4HOro npaea.

[laHHOe NOoHATUE HakKNaAblBaeT onpeaesieHHY0 OTBETCTBEHHOCTb Ha roCy4apcTBO.

Llenbto nccnenoBaHmns SIBASIETCS aHaNW3 AENCTBYIOLWEro 3aKOHO4aTe/IbCTBa M TEOPUTUYECKUX OCHOB OnpenesieHuns
rocynapcTBa B poJsin CybbekTa MeXAyHapoAHOro YaCTHOro npaea.

Ob6bekToM nccnenosaHus byngeT ABNAETCA CMCTEMA HOPMATUBHbLIX MPaBOBbLIX aKTOB, MEXAYHApPOAHOIr0o XapakTepa,
B COOTBETCTBMW C KOTOPbLIMU OMpefesieHa poJib FoCyAapcTBa B 3TON CUCTEME.

MpeameToM nccnenoBaHus 6yayT SBNATLCA HOPMATUBHO-NPaBOBLIE aKTbl U Hay4Hble paboThl MO TeEMe
nccnenoBaHus.

Ons BbINOIHEHUA NOCTaBJIEHHONM Lenn, HeobxoAMMO pelwnTb cieaytollme 3agadn:

- onpenennTb MOJIOXKEHNE roCyAapCTBa B CUCTEME MeXAYPAAHbIX OTHOLUEHNA;

- onpenennTb NOHATUE, BUAbI, 31EMEHTLI MMMYHUTETA FOCYAapCTBa;

- BbISIBUTb OCHOBHbIE aKTyaJlbHble CJIOXKHOCTM UMMYHUTETA FOCy4apCcTB B COOTBETCTBUM C 3aKOHOAATE/IbCTBOM
Poccuinckon ®enepaunn.

B ocHOBY 1cCienoBaHNA NOJIOXKEH METOL JIOTMKO - MPaBOBOro M CUCTEMHOIO aHasM3a MOJIOXKEHUI 3aKOHa U
Hay4YHOW NMTepaTypbl, C UCMOJIb30BaHMEM CPaBHUTENIbHO-MPABOBOro METOAA Hay4YHOro NMo3HaHus.

HaHHas paboTa coCTOMT U3 BBEAEHWNSA, OCHOBHOW YaCTW, pa3fesieHHONM Ha ABe raBbl, 3aKJOYEHNA U CNUCKa
MCMOJIb30BAaHHOW NnTepaTypsbl.


https://stuservis.ru/kursovaya-rabota/398926

1. CUCTEMA MEXXOYHAPOJOHOIO YACTHOI O MPABA U MNMOJIOXXEHWE TOCYOAPCTBA B HEM

1.1. MoHAaTMe, cncTtema, NpegMeT MeXxAyHapo4HOro 4YacTHOro npasa

CaMo NoHATUE MeXy[apHOro 4YacTHOro nNpasa BBeAEHO B 06Mxon aMmepuKaHCKMM aBToOpoM [>xo3edom CTopu B
1834 r, KoTopbI onpefensn ero Kak (private international law).

MepBas opurnHanbHaa paborta B Poccmm H.MN. MBaHOBa, NocBsAWEeHHasa 3ToMy npeameTy, 6bi1a nsgaHa B 1865 r. 8
Ka3aHu nop Ha3BaHMeM "OCHOBaHUA YaCTHOW MeXAYHapoA4HOM opucankummn® .

CoBpeMeHHbIe yCI0BUA pa3BuTma obliecTBa, B pa3/iInyHbIX FrOCyfapcTBax BeAyT K NaHOMepHOMY MOHUMaHUIO
obuien cntyaumn.

Korpa ofHO rocygapCTBO Npou3BoauTesb Toro, 1mbo, MHOro ToBapa AOJ/KHO peann3oBaTh €ro B pamMmKax
MEXXroCy[apCTBEHHbIX OTHOLWEHWUI, B 3TOM HEM3MEHHO MOMOraeT Hay4HO - TEXHUYECKUI MPorpecc pasBnTus BCero
obuiecTBa, 3aBNCMMOCTb FrOCyAapCTB APYr OT ApYra, B pa3/inyHbIX chepax, He roBops 06 MHGpopMaLMOHHON
MPaKTUYEeCKN PEBOJIIOLNM Ha NOJAX MHTEepHeTa.

Ha 3apaHHOM (hOHE CTPEeMUTENIBHOIO pa3BMTMS 00LLEeCTBa B CYLLECTBYOWMX chepax, a TakKe BHOBb
NOABAAIOLLNXCA Chepax, KOTOpble CO3[at0TCA 00 bEKTUBHBIM NyTEM, 3Ha4YeHUe HOPM MeXAYyHapoAHOro npasa
npuobpeno Ha cerogHAWHUN aeHb abCcoNOTHO NpPaKTMYeCcKoe 3Ha4YeHme.

CaM TepMUH - N3HaYasIbHO BBEEHHbIN B CJIOBECHbIN 060POT «4aCcTHOE», O3HAYaAET, YTO NPaBO NMPUMEHSAEMoe ANA
BCEX, BCE XX& MeXxAyHapoAHOe U AB/ISEeTCA YaCTHbIM, TO eCTb ONpeAenfaowWmnM Nnpasuna 418 ero y4acTHUKA.
[aHHbIA TEPMUH B MPaBONMPUMEHNTE/IbHON NPakTUKe TpaKTyeTCca HeO4HO3Ha4YHO, CBA3N MexXAay cybbekTamm
4aCTHOro NpaBa MOryT OCYLLECTBAATLCS N PEryIMPOBaTLCSA HE TOIbKO Ha FOPU30HTaIbHOM YPOBHE BJIaCTU, HO U
Ha BepTUKaIbHOM.

B npouecce peryimpoBaHUs OTHOLLEHUA MeXAYHapo4HON YaCTHOE NpPaBo NPakTUYeCKN CX0XKe Mo npegmeTy
peryimpoBaHuns C HOpMaMM UMYLLLECTBEHHbIX NPaB, CEMENHbIX NpaB, FPa)KAaHCKUX MPaB, JIMYHbIX U He
MMYLLECTBEHHbIX MpPaB, OHO TOJIbKO BHOCUT MOHMMaHMWe CTOPOH B 30He OTBETCTBEHHOCTU, b0 NoaCYyAHOCTH
OCyLLeCcTBNSAETCH TO, b0 nHoe pa3bupaTenLCcTBo.

OOHaKo MMEeLTCA HEKOTOpbLIE pa3INymnA.

OcobeHHOCTN pasnynsa Mexxay 4aCTHbIMW NPaBOBbIMU OTHOLWIEHUAMW B Pa3HbIX chep AeACTBUSA BHYTPEHHEro
3aKoHoAaTeNnbCTBa, BHYTPEHHEro npasa, U COOTBETCTBEHHO C OTHOLLEHNAMU, KOTOPbIE PeryanpytoT B Tex xe
chepax HOPMbl MEXOYHAPOAHOIro MpaBa MOXXHO CBECTU K ClieayoLlemMy :

- OAWH N3 CyOHEKTOB OTHOLIEHUIN ABNAETCA MHOCTPAHHbLIM (PU3NYECKUM U IOPUANYECKMM NTLOM (Hanpumep,
pe3naeHT Poccninckon ®depepauunm amuo, 3aperncTpmpoBaHHoe B Poccunckon ®enepaunm, 3akno4aeT KOHTPaKT
Ha NocTaBKy rasa, HepTn, MMBO Yero - To NHOrO);

- B OTHOLLEHMN aBTOPCKUX MpaB (MMyLLEeCTBEHHbIX NpaB) aBTOPaMn NPoOU3BEeAEeHNN U COOTBETCTBEHHO,
npasoobiagaTensaMmn KOTOpbIX, ABASIOTCA MHOCTPaHHbIE FpakgaHe, MIMB0o NHOCTPaHHbIe puanveckme nmua;

- caM (haKT BbI3biBaloLLWIA NoBoA Ans gocyaebHoro, nmbo cynebHoro pasbupaTtenbcTBa, A0XKEH BbITb CBSI3aH C
BO3HVKHOBEHMEM, U3MEHEHUEM NMb0o NpeKpaLLeHNeM NPaBoOOTHOLLEHNN N AOJ/KEH NPOUCXOANTb 3a FPaHuLEen.
MpuMeHNTEeNbHO K rpa>KAaHCKO-MPaBOBbIM OTHOLLEHWSIM HOBOE POCCUINCKOE 3aKOHOAATEeNbCTBO (YacTb TpeTha MK
P®) nowio MMEHHO No 3TOMY NyTW.

Tak, B cT. 1186 'K P® roBopnTCs 0 rpaxAaHCKo-NpaBoBbIX OTHOLIEHUSAX C YH4aCTUEM UHOCTPAHHbIX FpakaaH namn
WHOCTPAaHHbIX OpUan4ecknx nmu nmbo rpa>kAaHCKo-npaBoOBbIX OTHOLUEHUSAX, OCJI0OXKHEHHbBIX UHBIM MHOCTPaHHbLIM
3/1IeMEeHTOM, B TOM 4YUCJIe B CayYasX, Koraa obbekT rpakgaHCKMUX NpaB HAXOAUTCA 3a FpaHuLEn.

OTHOLWeHNA cybbeKToB, OCYLLECTBASAIOLLNX TOProBYO AeATENbHOCTb, MO0 NHYIO AeATeNbHOCTb, IMBo NpocTo
MMeLWMX Kakon - nmbo cnop, T.e. rpa>kAaHCKMe OTHOLWEHMWS, MOAYNHEHBI HOPMaM MeXAYHapoAHOro YacTHOro
npa.a.

[daHHble HOPMbI, UMEHHO YaCTHOIro NpaBa Tak Xe byAyT pacnpoCTPaHATbLCA U Ha FoCy4apCcTBa, €C/IN OHO CTaHeT
CyOBbEKTOM TaKuX NPaBOOTHOLLEHWIA.

Takum 0bpa3oM, faHHbIe OTHOLUEHMSA CTPOATCA Ha MPUHLIMMIE paBeHCTBa CTOPOH M3HavaslbHO.

Ncxoasa U3 3noXXeHHOro, csiegyeT BbiBOA, HTO CyLLeCTBYeT pasHuua Mexay MexayHapo4HbIM NpaBoM, N ero
OTBETBJIEHNEM - HaCTHbIM MeXAYHapoLHbIM NPaBOM.

OTOT BbIBOA HWN B KOEWN Mepe He yMasseT posin MeXXAyHapo4HOro rnpasa, ero obLenpusHaHHbIX NPUHLMNOB N HOPM
0N perysinpoBaHnsa COOTBETCTBYIOWNX OTHOWEHNN B chepe MexayHapoaHOro YacTHOro rnpasa .

CornacHo KoHcTuTyumm P® (4. 4 cT. 15), MexxgyHapoaHble NpaBoBble aKThbl, MEXAYHapoAHble 4OroBopa
3akJto4eHHble Poccuinckon ®epepaunm, n patuduumpoBaHHbIie Ha TeppuTopun Poccninckon depepaunm -
ABNSAOTCS YacTbio 06LLEeN CMCTEMbI AENCTBYIOLWLEro 3aKoHogaTeNbCTBa Poccuniickon depgepaunn.



[aHHoe nono)xeHune, BKAOYEHHOE B KOHCTUTYLINIO, B COBOKYMHOCTM C 3aKJIIOYEHHBIMN MEXAYHAPO4HbIMU
[OroBopamu fenaeT BO3MOXKHbIM NPUMEHEHNE HOPM MeXAYHapo4HOro npaBa Ha TeppuTopun Toro, mbo NHoro
rocynapcTBa, 6onee Toro B 60/bLLINHCTBE C/lyHaeB onpeaenseT NoACYAHOCTb CMOPOB, U AaeT CTOPOHaM
BO3MO>XHOCTb anenimpoBaTb TeMU, MO0 NHBIMN HOPAaMU COOTBETCTBYIOLEro MeXAYHapoAHOro MPaBoro akTa,
nnbo gorosopa.

1.2. ICTOYHMKIN 3aKOHOJaTeNbCTBa MEXAYHAPOAHOro npasa

NcTo4HnKn nnbo 3akoHogaTeNnbCTBa, HE TOJIbKO MeXAYHapoAHOro, HO M BHYTPUIroCyJapCTBEHHOro - 3TO Jtobble
NCTOYHNKKN (MexxAyHapoOHble [oroBopa, BHYTPEHHME HOPMaTMBHbIE NMPaBOBble aKTbl, MPaKTNKa CyA0B Kak
apbnTpakHbIX, TaK 1 YronoBHbIX, KOHCTUTYLUMOHHbIX, BEpXOBHbIX, MexAyHapoAHbIX CY[0B, B KaYecTBe npumepa
MO>XHO npusecTn EBponenckuin Cyg no 3awmTe nNpas Yenoseka)

OTaenbHbIM NCTOYHUKOM (hOPMUPOBAHUA HOPM MpaBa ABAATCA 0Obl4an.

Ona dpopMmpoBaHNa HOPM MexAYyHapoA4HOro YaCcTHOro NpaBa OCHOBHBIM UCTOYHUKOM SIBAAIOTCHA MeXAYHapoaHble
cornawleHus, 3ak/lo4eHHble U paTUdULMPOBaHHbLIE MEXAYHapo4Hble JOoroBopa.

MprMeHeHMe Taknx MeXxAyHapoAHbIX LOrOBOPOB M COrlalleHU, B KaXX40M CTpaHe 3aBUCUT OT MHOMUX
obcToATENLCTB.

Kaxkxpas 06nacTb NpaBa KOHKPETU3UPYET MMEHHO KOHKPETHbIE OTHOLLEHNS, MO3TOMY NPUMEHEHNE HOPM
NPONCXOANT PaKTUYECKMN.

To eCcTb NPaBO NMPUMEHeHMe OCYLLECTBIAETCA C y4eToM cobniogeHnsa nopsgka npuMeHeHns, ecsim nopsagok
NMPUMeHeHMs COOTBETCTBYET CJIOXKMUBLUENCS CUTyauun, TO Ha4YMHaeTCa hakTu4eckoe npMmMmeHeHmne, B COOTBETCTBUN
C KOHKPETHOW cuTyaumnen.

3avacTylo 3TUM TepMUHOM 0603HavaloT 1 MaTepurasibl, MOCPEACTBOM KOTOPLIX Mbl MO3HAEM NMPaBo (MCTOYHUKM
No3HaHWA Npaga) .

B 3ToN CBA3M YMECTHO YNOMAHYTb BblCKa3biBaHWe J1.X. MMHra3oBa 0 TOM, 4TO «MCTOYHUKWN NpaBa Kak fBJIeHNEe n
oTpaXkatollee ero NoHsTUe cneayeT paccMaTpmBaTh *...” 0JJHOBPEMEHHO C Pa3HbIX CTOPOH U B Pa3HbIX acneKkTax» .
OcTaeTcsa CnopHbIM BOMPOC O MPaBOBOWN NPUPOAE MOHATUA «UCTOYHUK NpaBa».

[encTenTenbHO NpeanosiaraeTcs, YTO CaM NCTOYHUK, 3TO Kakas - To hopMasibHas NO3nNLMS, Bblpa>KeHHas B
cesoboaHom chopme, He ohopMAEHHAs Ha Hadsexalwmm obpa3om.

To ecTb c 60/sbLIEN BEPOATHOCTH, K TAKOBbIM B 4YaCTW OTHECEHUSA K UCTOYHUKAM npaBa - MOXXHO OTHeCTun obblyau.
Hanee obbl4yan [oMKEH NPOBECTU TpaHCHOpMaLUIo, 0ODOPMUTCSA Hadsexalwmm obpasom, 1 nepepacTn MMEHHO B
WCTOYHWK NpaBa - B MeXAyHapo4Hoe cornalleHue, Jorosop, /6o Apyron NpaBoBON aKT, KOTOPLIA 1 byaeT
3aKpennaTb npaBa M 0683aHHOCTN.

Camu no cebe obbl4am NpaBo POXAAOT, HO B UCTOYHMK €ro He NpeBpaLlatoT, 3TO NPOCTO 0bblYau.

Tak, J1.LA. Mopo3oBa nuLeT: «...MOHATUA POPMbI MPaBa N UCTOYHMKA MpaBa XOTSA U TECHO CBA3aHbl, HO He
coBnapatoT. CnefosaTesnlbHO, X HAAO pa3nnyaTb» .

Kak cnpasennmeo ykasajia C.B. MUPOLWHUK , UICTOKN HeonpenesieHHOCTN COOTHOLUEHUSA MOHATUN «opMa rnpasa» n
«UCTOYHUK NpaBa» JiexxaT B pa3HbIX N0AX0AaX K MOHUMaHUWIO npasa.

C 0HOI CTOPOHbLI, UICTOYHUKAMN ABAAIOTCA MexXAyHapoaHble [OroBopa N MexXAyHapoaHble obbi4aun, a ¢ Apyrom -
HOPMbl 3aKOHO4aTeNbCTBa U cyaebHas NpakTuka oTAEJIbHbIX FOCYAapCTB U NpUMeHsaeMble B HUX obbl4aun B
obnacTn Toprosau N MopennaBaHus.
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