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BaxkHenwas kateropma MYI - noHATMeE KONIU3UK 3aKOHOB. icTopnyeckn ocHoBy MYT Bcerga coctasnanm
KOIJIN3NOHHbIE HOPMbI, KOTOpPbIE C IOPUANKO-TEXHUYECKON CTOPOHbI NpeAcTaBnatoT cobon Hanbonee CloXHbIe
HOpMbI, BXoAsawme B o6nactbe MUI. COBOKYNHOCTb TakKUX HOPM, MPUMEHUMbIX A5 PEryIMpoOBaHNS
4aCTHOMPAaBOBbLIX OTHOLIEHWNI, OCJIOXKHEHHbIX MHOCTPAHHbIM 3JIEMEHTOM, COCTaBAAET KOJIJIN3MOHHOE MNpaso.
HecmoTps Ha TO YTO KOJJIM3NOHHBLIMUK BOMNpocaMun cogepxxaHue MYI oTHIOAb HE UcYeprnbliBaeTCs, KOMIN3NOHHOE
npaBo npenacTaBaseT cobor CNOXKHYIO U BECbMa BaXkHYH0 YacTb MYI.

B nepeBoge C NaTUHCKOro A3blka TEPMUH «KOJIJIU3UNA» O3HAYaeT «CTOJNIKHOBEHME». O KOMIN3NN, CTOSIKHOBEHUN
3aKOHOB roBOpPAT, Korga 1o Wi NHoe NpaBooOTHOLWIeHNe CBA3aHO C HECKOJIbKUMW MpaBOBbIMU CUCTEMaMWU,
noTeHUnaabHO NMPUMEHNMbIMU 014 €ro perymposaHumA.

Heob6xo04MMO OTMETUTb, YTO KOJIZIN3MOHHbIE HOPMbI MMEIOT CBOU Crieynuryeckne xapakTepuctuku. KonnnsmoHHas
HOpMa MeXOYyHapoaHOro 4aCTHOro npaBa npuMeHAeTCAa He ONsA peryampoBaHmns I'IpaBOOTHOLIJEHI/IVI CY6'bEKTOB, a
onpenenseT HanpaeJsieHNe, B COOTBETCTBUN C MPUHLUUIMOM B Hen cogepXxawmmcs, Bbl60pa TOro, Nn6o nHoro
npaBoOBOro MmexaHm3sMma.

KonnnsnoHHaa HopMma nmeet OTCbIJI0OYHbIN XapaKTep, Koraa peryamposaHue I'IpaBOOTHOLIJeHI/IIZ AoCTuUraeTca C
NCcnoJZib30BaHNEM MaTepmaano-npaBOBoM HOPMBbI, OI'IDEJJ,EJ'IEHHOVI, HenocpeanCTBeHHO en.

Crneumnduka KoIM3NOHHBIX HOPM COCTOUT B TOM, 4TO B OT/IMYME OT KJIAaCCUYECKOro topuanyeckoro Habopa
3/1IeMeHTOB NPaBOBO HOPMbI, TaKUX Kak rMnoTesa, AUCNo3nLus, CaHKLMS, B COAeP>XXaHUN KOJIN3UOHHO HOPMbI
3aJ10)KeH 06beM 1 NpuUBs3Ka K onpenesieHHOMY COOTBETCTBYIOLEMY MaTepuasbHOMY MpaBy.

Tak, MHOrve npaBoBedbl, B YacTHocTu .K. IMnTpmneBa, B onpegeneHmne CywHOCTUN KOJIUJTM3NOHHON HOPMBbI
BK/1aAblBalOT NMOHMMaHNe ee, KakK HOPMbl, yKa3b|Ba|ou.|,e|7| Ha MNpaBo rocygapcTtea nNpmMmMmeHaemMoro B KOHerTHOI7I
cuTyauunm, HeobxooMMoro ans perympoBaHnsa 4aCcTHOMO NPaBOOTHOLIEHWUS, OCIOXKHEHHOIO0 MHOCTPAHHbLIM
31eMeHTOML.

[JaHHOe MHeHMe noaaepXMBaKT U gpyrue cneunanncTtel, Takme Kak B.M. 3sekosa, N.B. 'eTbMmaH-l1aBnoBa,
oTMe4asl, YTO KOJUIN3MOHHbIE HOPMbI MPeaCcTaBasaloT cobon abcTpakTHbIe, OTCbINIOYHbIE NMPeannCcaHns,
yKasblBaloLne BeKTop Bbibopa NnpaBa rocyfapcTBa 414 pa3peLlleHns KOHKPEeTHOro gena, onpenenss ato
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0COBEHHOCTbIO KOJISIN3MOHHON HOprIZ.

Takxxe, CyLWeCcTBYeT CpaBHEHNE KOJIJIN3MOHHOM HOPMbl HE TONIbKO C OTChIJIOYHOW, HO 6/1aHKETHOM HOPMOWA
HaLWoHanbHOro npasa. Mpn 3ToM, HEO6XOANMO OTMETUTb, YTO OTCbINIOYHbIE N BNIAHKETHbIE HOPMbI, KOHKPETHO
YKa3bIBalOT Ha HOPMY 3aKOHa WU APYron pUaAnYecknin MexaHn3M npaBoBON CUCTEMbI FOCYAapCTBa,
onpeaeneHHom npeanncaHnemM.

Takum o6pa30M, OTCbIJI0OYHbIE N BNaHKEeTHbIE HOPMbI HE COBCEM OTBEYalOT XapaKTepUCTUKam KOJIJTN3NOHHON
HOPMBbI, MOCKOJIbKY ABAAKOTCA OpUAN4eCKNM MeXaHU3MOM, YHETKOIro pearmpoBaHus, B TO BpeMA KaK, KOJIJIM3NOHHaA
HOpMa, no cBou CyTn, onpependeT BO3MOXXHOCTb NMpnMeHeHNd HOPM, KaK HauMOHaJIbHOro, MHOCTPAHHOIo, Tak 1
MeXXAyHapoaHOro rnpasa.

Ba)xHo OTMEeTUTb, YTO onpepeneHune KOJIIN3NOHHON HOPMbI 3aTparmBaeT N, 3a4acCTylo, nepenyieTeHo C NoHATneM
CTaTyTa YaCTHOMPABOBbIX OTHOLLUEHWI, OCJIOXKHEHHbIX MHOCTPAHHBLIM 371IeMeHToM. CTaTyT, sABAsAsiCb ocoboii dhopmoi
MeXXAyHapoAHOoro AoroBopa, No MHeHWUto npaBoBeaa B.IM. 3BekoBa, npeacTtaBnseT cobo NpaBonopsaokK,
coaep>Kallmin Te NoJIHOMOYNSA, K KOTOPbIM OTChl1aeT

KONNN3NOHHasA HOpMa, Ond obecneyeHus pernamMmeHTaunMnm KOHKpPeTHOro snga OTHOLLUEHUN3.

B NOHMMaHUM CYLLHOCTW KOJIJIM3NOHHON HOPMbI, 3a4aCTYyl0 NPUHATO yKa3blBaTb Ha ee HanpaBasioLlee CBONCTBO,
KOTOpoe npepnosiaraeT B NPUMEHEHUN MaTepuasibHO-NMPaBOBOIro NpeanucaHuns, onpenesieHHoro en,
yCTaHaBAMBaTh 06LLMne NpaBuia 45 BCeX YYAaCTHUKOB YaCTHOMPABOBOIro OTHOLLEHUS.

To ecTb, BEKTOp, OI'IpeD,eJ'IeHHbIVI KOJIJIN3NOHHON HOpMOIZ, obo3HavaeT CTaTyT OTHOLUEHWNI Y4aCTHMKOB, a He NX
npaBoOBOE MOJIOXKEHNE. B Takom perynmposaHmnn KOJIJIN3NOHHON HOpMOI?I obo3HavaeTcCa, Kak 06bem yKaBbIBa}OLLI,VIVI
BAO CTaTyTa, TaK U NMpuUBA3Ka, onpegendarllas coaep>XxaHme pa3ssntuns CTaTyTHOI7I HOPMBbI.

TakuM 06pa3oM, KOJUTM3NOHHbIE HOPMbI CJTy>KaT OCHOBaHMEM onpeaesieHns cTaTyTa. B co3naHme cTtaTyTa,
3a4encTBoBaHbl 06a 3NeMeHTa KOJIMM3NOHHbBIX HOPM, NpMBA3Ka N 06beM. O6beM KOMNN3NOHHON HOPMbI
onpejensieT BUL NPaBOOTHOLLIEHUN, 3aJIOXKEHHbIX B CTaTyTe, 061acTb AeicTBUS, 0603HaYeHne pellaeMbix UM
3apdaud. MpuBAsKa, B CBOKO 04epenb, yKa3biBaeT Ha MaTepuralibHble NpaBbl CTpaHbl, KOTopoe byaeT Heobxoanmo
npuMeHnTb, 0603Ha4Yas, TakuMm obpa3oMm, cogep)kaHue cTaTyTa.

Takmum 06pa3oM, OCHOBHON 0CODEHHOCTbIO KOJIIM3NOHHOM HOPMbI CYUTAETCS XapakKTep ee Ha3HavyeHus,
onpeaensoumincs TeM, YTO OHa NpU3BaHa He A5 peryiMpoBaHns npas 1 06s93aHHOCTEN CTOPOH B KOHKPETHOM
NpPaBoOOTHOLLIEHWN, @ YKa3blBaeT Ha BbIOGOp MaTeprasibHOro NpaBa, HeobX0AMMOro K UCMO/Ib30BaHNIO B PeLLeHN
paccMaTpMBaEMOro gena.

He 6e3 MHTEpPECHbLIM, IBJISIETCS CPAaBHEHNE KOJIJIN3MOHHOM HOPMbI, C MHPOPMaLMOHHbIM Tabslo BoK3ana, rae
0603HaYaloTCsA HanpaBieHNs NepenBuXKeHNs Noe3nos.

Bo MHOrmMx ropnanyecknux NCTOYHMUKax 3apy6e>KHoro npaBa, oTMe4yYaeTCcsd, 4HTO NpnMMeHeHne HOpM MeXxayHapoaOHoro
HYaCTHOI O rnpaBa CHNTaeTCA COCTOABLUNMCA,

KOrga onpepgeneHa O0JIKHbIM o6pa30M npaBoBasd CUCTeMa, Npn 3TOM, BaXXHO NOAYEPKHYTb, 4HTO MeXAyHapoagHoe
YaCTHOE NpaBo, HE NPUMEHAETCA, HeNnoCpeaACTBEHHO, NMPW pa3peleHnn KOHCT.)J'II/IKTHOVI cnTyaumn.

Pa3nnyHble HaunoHasIbHblE 3aKOHO4ATENbCTBA, @ TaKXXe MeXXAyHapoAHble A0roBOpPbl, MOAMNMCAHHbIE CTPaHaMW,
coaep>XaT KOJUIN3NOHHbIE NPaBOBblE HOPMbI. Tak, POCCUNCKOE 3aKOHOA4ATEeNbCTBO, B [pa)kgaHCKOM Koaekce Pd4,
COOTBETCTBYIOLLMM pa3nesioM, OTHECEHHOM K MeXAYHapoAHOMY YaCTHOMY Mpasy, 3akpenndaeT, NMoOHATUA
KOJIJIN3NOHHbBIX HOPM.
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