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MepBbIi BONpOC.

MNMoHsATMe copep>xaHns obs3aTenbCTBa COCTOUT B TOM, 4TO 06A3aHHOe N1uo Jo/KHO dare, facere, praestare: natb,
caoenaTb, NpefocTaBuTb. CncteMa obs3aTeNnbCTB packpbiBaeTcs cregytowmm obpasom: Obligatio aut civiliter tenet
aut naturaliter; ...obligatio, utrum naturalis an civilis an honoraria (D. 46. 2. 1. 1).

(Obs3aTenbCTBO MMeeT cuiay AmMbo LmBMAbHO, TM6O HaTypasnbHO; ...0693aTenbLCTBO, ByAb TO HaTypasibHOe, NN
UNBUAbHOE, NN NpeTopcKoe.). UICTOYHNKM BO3HUKHOBEHUSA 0653aTenbCTB: Malh NMpOBOANT OCHOBHOE fefieHne
(summa divisio) 06513aTenbCTB Ha ABE FpynMnbl; B pe3yJibTaTe 0CHOBaHUA o0b6s3aTenbCcTBa cBOAATCA Y KOCTMHMAHa K
YyeTblpeM NCTOYHUKaM.

OTBerT.

B MHcTuTYyumsax KOcTMHmMaHa 0683aTenbCTBO onpenenseTcs caepyowmm obpa3om:

Obligatio est iuris vinculum, quo necessitate adstringimur alicuius solvendae rei secundum nostrae civitatis iura (I.
3.13. pr.).

(O6513aTeNbCTBO - 3TO NMPaBOBbLIE Y3bl, B CUJ1Y KOTOPbIX Mbl CBSA3@aHbl HEOBXOAUMOCTbLIO H4TO-AM60 NCMONHUTL B
corsacum C MpaBoOM Hallero rocygapcraa.)

B aToM onpeneneHnn bpocaeTcs B rnasa obunme CMHOHMMOB, UMEIOLLMX LIesbI0 BbIPa3nTb CKOBAHHOCTD,
CBSA3aHHOCTb, AaXke ckaTue (adstringere). Mano Toro, cnosy "MCMONAHUTL" COOTBETCTBYET B NOA/IMHHUKeE "solvere"
- pasBs3aTb.

9T0 06CTOATENLCTBO, B CBSA3M CO CChIJIKOW JaHHOro onpepeneHnsa Ha nostrae civitatis iura, naeT BO3MOXXHOCTb
cAoenaTb BbIBOA, YTO CoOXpaHuBLieeca B MHCTUTyumnsax FOCTuHnaHa onpegeneHmne sBaseTca 0TrojloCKOM CTaporo
HaLWOHaIbHO-PUMCKOr0 LIMBUJIBHOIO NpaBa. Ml ecnn Ha paHHUX CTagmMsax pUMCKOro npasa, no 3akoHam Xl Tabnuu,
KpeauTop CBA3blBas HEOMIATHOrO AOJIKHUKA peasibHON BEpEeBKON v nyTaMm onpeaesieHHoro Beca (vincit aut
nervis aut compedibus XV pondo), To no 3akoHy NeTennsa 326 r. 4o H.3. 3aTOYEHNE OO/IKHUKA B KaHOanbl 6b110
OTMEHEHO. PeasnbHble OKOBbI MOABEPr/INCL IBOJIOLMN U B KlaCCMYeCKOM PrMe npeBpaTuaInNCh B NPaBOBbIE Y3bl -
iuris vinculum. YTOHYeHHbIN YM lOpUCTa-KNacCukKa HangeT apyrue, MeHee apxandeckume n bonee cooTseTCTBYOLWMNE
nHTepecaM borayein cnocobbl obecnevynTb MHTEPECHI KpeanTopa.

280. OnpepeneHue Masna. Ecnn npuseneHHoe onpepeneHne MHCTUTyumn KOCTUHMaHa BOCKpeLLaeT CTapuHHoe
noHATHe ob6a3aTeNbCTBa Ha paHHUX cTaanax pabosnagenbyeckoro obuiecTsa, To 6M>XKe NpMABUraeT Hac K CyTuU
hena onpepeneHune lMasna:

Obligationum substantia non in eo consistit, ut aliquod corpus nostrum aut servitutem nostram faciat, sed ut alium
nobis obstringat ad dandum aliquid vel faciendum vel praestandum (D. 44. 7. 3).

(CywHocTb 06513aTenbCTBa HE B TOM COCTOUT, 4TOObI cAenaTbh Kakon-HMbyab npeamMeT HalMM UM KakKon-HMbyab
CepBUTYT HaWKMM, HO 4TOObI CBA3aTb ApPyroro nepeg Hamu, fabul oH gan 4To-HUBY b, AKX caenan, uan
npenocTaBu.)

B 3ToM onpeneneHnn NpoBoAUTCA pa3MexeBaHMe rnpasa Ha Bellb U nNpasa TpeboBaTb AeNCTBUS.

281. Ack Ha Bellb M NINYHbIA UCK. DTO TPagULNOHHOE pa3nyne npasa Ha BeLlb W NpexXae BCero rnpasa
CcobCTBEHHOCTW, C OQHOM CTOPOHLI, 1 NpaBa TpeboBaHNA, C APYrON CTOPOHLI, CTaJlo TBEPAbLIM NpuobpeTeHnem
npasa. C TeMu XXe NpuUMepamMm, HO B APYroM naaHe, B NjaHe NCKOBOW 3alUMThl, 3TO pa3rpaHnyeHne NnpoBognTCs
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ele paHbLue MNMasna MNaem:

In rem actio est cum aut corporalem rem intendimus nostram esse??? ius aliquod nobis competere, veluti... (4. 3).
(Mck Ha Belb UMeeT MeCcTo Toraa, Koraa Mbl NpeabasaseM NCKOBOe TpeboBaHMe 0 TOM, YTO TesleCcHas Bellb Halla
NN 4TO Kakoe-HMbyab NpaBo MPUHAANEXUT HaMm (Hanpumep, CEPBUTYTHI).)

282. ConepxxaHune obsizaTenscTBa. Bropas 0cobeHHOCTb Bbille LUTUPOBAHHOMO onpeneneHus, kotopoe Maeen
naeT 06A3aTenbCTBY, 3aKl04aeTCsa B TOM, 4TO Yy MaBia packpbiBaeTca NoHATUE cofepkaHus obsazaTenbcTtea. OHO
COCTOMT B TOM, 4TO 06a3aHHOe nnuo fosmkHo dare, facere, praestare: gaTb, caoenaTb, NpefoCTaBuUTb. Bnpoyew,
3Ha4YeHne cnoBa praestare ABNAETCA CNOPHbLIM; HEKOTOPLIE MepeBOAAT: praestare - HECTU OTBETCTBEHHOCTb (praes
stare). MNo3gHenwee NpaBo W0 B HanpaB/ieHNN NONCKOB e4NHOr0 TEPMMHA, MOKPbIBAOLLEro Knaccnyeckoe
TpueaunHoe dare, facere, praestare. UIHCTUTYuUnn KOCTUHMaHa B OTpbIBKe, NpMBeAeHHOM Bbiwe (I. 3. 13. pr.),
Nosb3yOTCH BblpaXkeHneM solvere - pa3Ba3aTb, NA1AaTUTb, BbINOJHUTD.
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