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AKTYanbHOCTb TeMbI UCCNIef0BaHMA. Ha NpoTs»XeHUM BCero npouecca pa3BmuTus rocygapcrtea u obliectsa
WHCTUTYT aABOKaTypbl Pa3BUBaICA KaK UHCTUTYT, OTAE/IEHHbIN OT roCyAapCcTBa, a B HEKOTOPLIX CAydaax n
BCTYMaOLWNIA C HUM B KOHPAUKT. CnenyeT nNpu3HaTh, YTO ero OCHOBHOW Lefblo ABAAETCHA HagJjiexallas u
Hanbonee achbheKkTUBHAA 3allMTa rapaHTUPOBAHHbLIX 3aKOHOM MpaB 1M cBobOA YenoBeKa 1 rpa>kaaHuHa, a ero
0eATesNIbHOCTb OCYLLEeCTBASETCA nLaMin, BbICTyNaoLWMMn B NpoeccnoHasibHOM KadecTse 1 obnagaowmmmn
COOTBETCTBYIOLLNM YPOBHEM KBaUpUKaLnn.

B nomosHeHne K NOJIOXKEHNAM MeXAYHapoAHbIX 4OMOBOPOB, paTuduumMpoBaHHbIX Poccuiickon ®depepaumen,
cTaTbhs 46 KoHCTUTYUUn PO npefgycmaTpmuBaeT, 4TO rpakgaHe Poccnum nmeroT rnpaso 3awuiaTh B cyne CBOU
HapyLUeHHble WM ocnapuBaeMble nNpasa u csobonbl.

KOHCTUTYLIMOHHO-MPaBOBOE 3aKpenJeHne 3Toro npasa 3a POCCUNCKMM HAapOAOM SBSETCA OOHON N3 BaKHENLINX
rapaHTuin peannsauum npas 1 ceBob60oa POCCUNCKOro Hapo4a B LLe/IOM U BblpakaeT KOHCTUTYLMOHHOE CTaHOBEHNE
P® kak BeMoKpaTM4eCcKoro npaBoBOro rocynapcTaa.

B uensx copencTtesus peanmsaumn KOHCTUTYLNOHHbIX MPUHLWMNOB 3aKOHHOCTY U OCYLLLEeCTBJIEHMS NPaBoCyans
TOJIbKO Cy[0M, 3aKOoHOAaTe b 3aKpenu/l B HopMax NpoLeccyasibHoro rnpasa nNpUHLUKN COCTA3aTeNbHOCTU B
cynebHoM npouecce, KOTOpbIM NpeAnoslaraeT paBeHCTBO CTOPOH 06BUHEHNA 1 3aLUNTDI.

Y4nTbiBasA KOHCTUTYLMNOHHBIA MPUHLWM 3aKOHHOCTU, NCC/Ief0BaHNE HOPMAaTUBHO-NPaBoBoON 6a3bl afBoOKaTYpbI
LenecoobpasHO B COBPEMEHHbIX YCI0BUAX Pa3BUTUA B POCCUM OCHOBHbIX MHCTUTYTOB AEMOKpPaTU4eCKOro
MpaBoOBOro rocygapctea u obuiecTsa.

YKa3aHHble 06CTOATEeNbLCTBA ONPEefeNAN TEMAaTUYECKYIO aKTyaslbHOCTb AaHHOM paboThbl.

Ob6bekToM nccnenoBaHus obwecTBeHHble OTHOLWEHNSA B cchepe NPaBOBOIro peryjnpoBaHns pOCCUNCKOMN
aBOKaTYypbl B KOHTEKCTE BANSAHUA Ha Heé rnobanbHbiX MPaBOBbIX TPaHCHOPMaLINA.

MpeoMeToM nccnefoBaHUs ABASIOTCA HOPMbI NpaBa, B c)epe NpaBOBOro perynpoBaHNsa POCCUNCKON aABOKaTypbI
B KOHTEKCTE BANAHUA Ha Heé rnobasibHbIX MPaBOBbIX TPAaHCHOPMaLNA.

Llensto kypcoBon paboTbl ABNAETCA aHa M3 3a4a4 POCCMNCKOM aABOKATYpbl B KOHTEKCTE BANAHNSA Ha Heé
rnobasbHbIX MPaBoOBbIX TPaHCOpPMaL .

Ona peannsaunm NoCcTaBAEHHON Lesi HEO6X0ANMO BLIMONHUTL PAL 3aj4av:

1.pacKpblTb NOHATNE afBOKaTYpbI;

2.paccMoOTpeTb MOHATME CTaTyCa aABOKaTa;

3.1ccnenoBaTh CMCTEMY 3aKoHOoAaTeNnbCcTBa PP 06 afBOKaTCKON AeATENbHOCTM N aiBOKaTYpPE;

4.0aTb NOHATUE N PACCMOTPETb BUAbI 3a4a4 OpraHnU3aunm n esTelbHOCTU aABOKaTypbl B KOHTEKCTE BJINAHUA Ha
Heé rnobanbHbIX MPaBOBbIX TPAaHCHOPMaLUNA;

5.npoaHann3npoBaTb NPUHLMMNbLI OPraHn3aunn n esaTeslbHOCTN aABOKaTypbl; 6.paccMOTPeTb PYHKLUN
afBoKaTypbl.
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MeTogonormnyeckas ocHoBa nccnenoBaHnsa. MeTo4010rn4Yeckyo OCHOBY NCCNeA0BaHNS COCTaBUIN TPagULNOHHO
MCMNoJIb3yEeMbIN IOPNANYECKON HAYKON METOL0/I0MNMYECKUA NHCTPYMEHTapWNn, Te MeTOAbl MO3HAHMS, KOTopble
BblsiBSIeHbl, pa3paboTaHbl 1 anpobrpoBaHbl OPUANYECKON HAYKON U MPaKTUKON.

Mono>xeHns, BbIHOCUMbIe Ha 3aLLnUTY:

1. NnpoaHann3npoBaB OCHOBHbIE 3afla4M POCCUIACKON aABOKATYypbl B KOHTEKCTE BANSAHNSA Ha HEE rnobanbHbIX
MpaBoOBbIX TPaHChopMaUnii, onpenesne 3Ha4eHne afBoOKaTypbl KaK MHCTUTYTa rpa>kaaHcKkoro obuiecTsa, yganocb
BbIABUTb ABa OCHOBHbIX ANCKYPCUBHbIX NOAX0Aa K MOHUMaHMIO NMPaBOBOro CcTaTycCa afABoOKaTypbl. 2TO MO3BO/INIO0
BblpaboTaTb NO3UNLNIO OTHOCUTENBLHO AasibHENLWEero HanpasaeHNsa n3yy4yeHns afBoOKaTypbl Kak MaTepuasbHOro u
(hYHKLMOHaIbHOrO NPaBOBOro SiBJIEHUS.

KpoMe Toro, no3mums agBokaTypa Kak MUHCTUTYT rpakgaHckoro obuiecTsa 3ak/o4yaeTcsa B TOM, YTO OHa, C O4HON
CTOpOHbI, obecneyrBaeT 3aWnTy Npas, cBOOOA 1 3aKOHHbIX MHTEPECOB JINYHOCTUW, NCMO0Nb3YSA CBOKO CyAebHyto
hopMy 1 NpeacTaBuUTENIbCTBO, @ C APYFON - MMeeT BO3MOXKHOCTb OKa3blBaTb CyLLECTBEHHOE BANAHME Ha
rocyapCTBEHHYIO BNACTb B 06LWECTBEHHO 3HAaYMMbIX BOMNPOCax, ONMPasCb Ha CBOM NPOJEeCCUOHasIbHbIE 3HAHWUS,
HaBbIKN 1 OMbIT.

2. YPOBEHb Pa3BUTUA FPaXKgaHCKOro obLecTBa 3aBMCUT OT YPOBHS MPaBOBOM 3aLUULLEHHOCTU JIMYHOCTH, a
COCTOSIHME 3aKOHHOCTM OKa3anocCh ornpeaensiowmm hakTopoM CTabuabHOCTU NPaBOOTHOLLEHMWA. B cOBpeMeHHbIX
YCNOBUAX HapaCcTaHWA NMPaBOBOro HUMMINM3Ma N CHUXKEHMS YPOBHSA MPaBoOBOM KybTypbl B 00LLecTBe BO3pacTaeT
3HaYeHne NPaBOBON 3aLUNThLl KaK MHCTUTYTa rpa>kaaHCKoro obuiecTtsa, 4TO COOTBETCTBYET HamnpaBJ/iIeHUIO
NpaBoOBON MO/IMTMKN Ha COBEPLLUEHCTBOBaHME NPaBOBbIX OCHOB rOCYAapCTBEHHON 1 06LLEeCTBEHHOWN XXU3HW.
HopmaTumsHyto 1 amnnpuyeckyto bazy nccnegosaHnsa KoHctutyumsa PO; denepanbHbii 3aKoH oT 31.05.2002 Ne 63-
O3 "O6 afBOKaTCKOW AeATENLHOCTU N agBoKaType B PO " (ganee - ®3 o1 31.05.2002 Ne63-P3), nHble MaTepUabl
IOPUANYECKON MPAKTUKN.

CTpykTypa KypcoBoun paboTbl. KypcoBas paboTa COCTOUT U3 BBEAEHWUS, ABYX MaB OCHOBHOIO TEKCTa, 3aKJIYeHUs,
CANCKa NCMNONb30BaHHOM NUTEpaTypbl.

naBa l.MoHATME 1 cogepXXaHne NHCTUTYTa afBoKaTypbl Poccuinckon defepaumm B KOHTEKCTE BAMSAHMSA Ha Heé
rnobanbHbIX NPaBOBLIX TPaHChOpPMaL Ui

1.1.MoHATUe anBoOKaTypbI

Kakune 3agaydu CToAT nepen agBokaTypon B Poccun? ABTOpPbI UCCNeayloT 3TOT BOMPOC C pa3HbIX CTOPOH. M3y4vatoTcs
paboThbl BUAHbIX CcrieymanncTos B o6nacTm npaBa, uccnenyeTca HOpMaTUBHO-NMpaBoBas 6a3a, a Takxe
nMpaBonMpuUMeHNTesIbHaa NpakTMKa Mo NpeacTaB/iIeEHHbIM BONpocaM. ABTOPbI MPUXOLAT K BbIBOAY, 4TO POCCUMACKas
aflBOKaTypa nrpaeT ocobyto posib B pa3BUTUM NPABOBOWN KyNbTypbl, FPaXKAaHCKOro obuiectsa u
COBEpLUEHCTBOBAHUM MOPasibHO-3TUYECKUX MPUHLNMOB.

AQBOKaTypa - 3TO He3aBUCUMbl€ UHCTUTYTbl KOMMYHUKaLNMN 1 OPraHn3aLMoHHOr0 B3aMMO4ENCTBUSA FPaK4aHCKOro
obuiecTBa 1 rocyaapcTBa, KOTOPbIE OPUANYECKUN 3aLLNLLAIT YaCTHbIE MHTEPECh! FpakaaH U opraHnsaumin 1
CO3[al0T pecypchbl COLMaNbHOM CONMAAPHOCTM NPY OTAPaB/IEHNN NPaBoOCYANS.

ALBOKaTbl OKa3blBalOT 3HA4YNTE/IbHOE B/INAHMNE Ha 3allMTy NpaB N MHTEPEeCOB Fpa>KAaH He TOJ/IbKO NOTOMY, 4TO
BbICTYMaT B CyAe, HO U NOTOMY, YTO (hOPMUPYIOT NOJINTUKY, HANpPaBJIEHHYIO Ha Co34aHne NpaBoBOro rocygapcTea
B LLEeJIOM.

AHanun3 gaHHoro onpegeneHns No3sosseT BblAeIUTb PS4 NMPU3HAKOB aflBOKATCKON AeATesIbHOCTU:
1.10pnanyeckas NoMoLLb, OKasbiBaeMas aABOKaATOM, ABASAETCHA KBAIMPULNPOBAHHOWM, MOCKOJIbKY OHa
OCyLLEeCTBAAETCS MLOM, UMELWMM AUMJIOM O BbICLLUEM OpuanyYeckom obpasoBaHnn, NOJSyHEeHHOM B
obpasoBaTesibHOM y4pexxaeHUM BbiCLLEero npodeccnoHanbHoro obpasoBaHns C rocyfapCTBEHHOM akKpeanTaumen,
WJIN YYEHYIO CTEMeHb MO IOPULNYECKON CNeLmanbHOCTY, a TakKe CTaxk paboTbl Mo opnanYecKkon cneumnanibHoCTH
He MeHee AByX neT NMmbo NpoweawnM CTaXXMPOBKY B aBOKATCKOM 06pa3oBaHuUM U yCNewHo CAaBLIMM
KBaJIM(PNKALIMOHHbIN SK3aMeH. 2.

FOpunanyeckas NoMoLLb OKa3bliBaeTCs Ha NPOeCcCMOoHasIbHON OCHOBE O3Ha4YaeT, YTOo A/ afBOKaTa 3TO OCHOBHOMN
BUA [eATeNIbHOCTH, ero “npodeccmsa”. OH He BNpaBe 3aHUMaTbCA NHOW OrnJiavynBaeMon OesaTesIbHOCTbIO (3a
WCKJTIO4EeHNEM Hay4HOW, npenogaBaTe/IbCKOM, TBOPYECKOM), B HACTHOCTM BCTyNaTb B TPYAOBbl€ OTHOLUEHNSA B
KayecTBe paboTHMKaA, a TakXe 3aHUMaTb roCyfapCTBEHHbIE OO/HKHOCTU Poccninckon degepaumnn,
rocyapCTBEHHblIE AOIKHOCTU Cy6bekToB PP, [OHKHOCTU rOCyAapCTBEHHOM Cy>KObl U MyHULMNAbHbIE
DoJDKHOCTK (N. 1 cT. 2 3aKoHa).

3.Cy6bekTOM OKa3aHuA IopMaN4eCKOn NOMOLLM BbICTYMaeT TONbKO afABOKaT. 10 AaHHOMY MPU3HaKy lopnanyeckas
MOMOLLIb, OKa3blBaeMas afiBOKaTaMu, OTFPaHN4YMBaAETCHA OT MHOM aHa/IOrM4YHON, OKa3biBaeMon paboTHMKaMu
ropuandeckmnx cnyxb ropnamnveckmnx nuu, opraHoB roCcy4apCTBEHHOM BAACTU N OPraHOB MEeCTHOrro
camoynpaBsieHns, paboTHMKaMM OpraHn3aUnii, OKasbiBaOLWLNX OPUANYECKUE YCAYTU, MHANBUAYANbHLIMU



npeanpuHUMaTensaMn, HoTapnycamm, NaTeHTHbIMU MOBEPEHHbIMU, W60 APYrMMK NMLAMN, KOTOPble 3aKOHOM
cneunasnbHO YNoJHOMOYEHbI Ha BeleHne CBoel NpodeccnoHanbHOM AeATeNIbHOCTH, @ TakXXe opraHamMu 1 amuamu,
KOTOpble NPeACTaBUTENIbCTBYIOT B CUJ1Y 3aKOHa. AQBOKaTCKas AeATesIbHOCTb MOXKET OCYLEeCTBAATLCA TOJIbKO
aBOKaTOM, COCTOALLMM B aiBOKaTCKOM obpa3oBaHum (cT. 20 3aKoHa).

4.llenb 0KazaHUsa IpUANYeCcKon NoMoLLM - 3allMTa Npas, cBO6OA U MHTEPECOB PU3NYECKUX U IOPUONYECKUX L, a
Tak>xe obecneyeHne [oCTyna K NpaBocyauio. AGBOKaTCKasa AeATeNbHOCTb He MOXeT ObITb HarnpaBsJfieHa Ha
cuctemMaTumyeckoe nosydeHve npubelan, To eCcTb He ABASETCS NpeanpuHMMaTensckon. Nonyvyaemoe agBokaToOM
BO3HarpaxgeHue - 3To He npubbifb, @ onnaTa ero Tpyaa.

Pedopmbl 1990-x rogos 3aTpoHy M BCce caiom obiecTBa N Hensbe>xHO NpUBean K N3MeHeHNsM B afBOKaTCKOMN
npodeccun: B 2002 roay 6bin NpuHAT PeaepanbHbI 3aKoH "O6 aiBOKATCKON AeATeNbHOCTU U afiBOKaType B
Poccunckon ®depepaumn", B KOTOpoM 6bIS10 yKaszaHo, 4TO afBOKaTypa SABASAETCA OPraHOM rpa>KAaHCKoro
obuiecTBa, 4TO Tak>XXe 03HAaMeHOBaJ10 KapAuHalibHble U3MEeHEHNA B ee (PYHKLMOHUPOBaHUM.

MonoxxeHne afBoOKaTypbl B NPaBoBOK cncteme Poccmnckon ®epgepaunm 3akoHogaTesIbHO He ChopMySIMPOBaHoO, U
Bbl3blBAa€T MHOIO CMOPOB CpeAmn nccaegosaTesien U NpakTUKos npasa. Hanpumep, J1.K. CaBiok pagukasnabHO
yTBep>XXAaeT, 4To afiBOKaTypa Mo CBOEN CyTM OTHOCUTCSH K MPaBOOXPAHUTESNIbHBIM OpraHam.

H.B. AHOpraHOB BbICTyNaeT 3a HE3aBMCUMMOCTb NPaBOBON CUCTEMBI, @ Hanbonee pacnpoCcTpaHEHHbIM MHEHUEM
ABNAETCA TO, YTO agBoOKaTypa - 3TO UHCTUTYT rpaxgaHcKoro obwecTsa. AoBoKaTypa - 3TO YHMKaibHas
He3aBMCMMas opraHM3aLlns, OCHOBHOWM 3afa4vell KOTOPOW SABASeTCA 3aWmTa nNpas u cBobog rpakgaH.

CtaTbsa 48 KoHCTUTYuUMn PO 3akpennseT npaBo Ha lopuanvyeckyto nomMoLlb, a NPUHATUE BbILIEYNOMAHYTOro
depepanbHOro 3akoHa "Ob aiBOKaTCKOW OeATeNbHOCTU N agBoKaType B Poccunckon depgepaunn'
CBMAeTesIbCTBYET O TOM, 4YTO chepa AeATeNbHOCTU aABOKaTYypPbl 0hULMa bHO pacluvpuiach C NoBbllLEeHNEM ee
coumanbHoOro ctaTyca.

C MmHeHueMm J1.K. CaBIlOoK TPYZHO COrlacUTbCA. DTO CBA3AHO C TEM, YTO NMPaABOOXPaHUTESIbHbIE OPraHbl OTHOCATCA K
rocyfapCcTBEHHbIM OpraHaMm, a Kosijlerum agBokKaToB Mo NPSMOMY YKa3aHWIO 3aKOHa He ABJISTCA
rocyfapcTBeHHbIMU opraHamu, 6bonee Toro, NpaBooOXpaHUTENIbHbIE OpraHbl MOryT OKa3blBaTb ornpeaeneHHoe
BANAHME Ha 3alUMTY 3aKOHa, Yero HeT y afBoKaTypbl. TakuM obpa3oM, agBoKaTypa ABNSETCA CaMOCTOSATEsIbHbIM
OpraHoM, He3aBUCUMbIM OT MNPaBOOXPaHNTESIbHbIX OPraHoB.

Onpepenus B 4.1 cT.1 KOHCTUTYUMKN PO KypC Ha NOCTpOeHVe NPaBOBOro AeMOKpPaTNYeCKOro rocygapcrea B PO,
3aKoHoAaTeslb 0AHOBPEMEHHO Ha KOHCTUTYLIMOHHO-NPaBOBOM ypoBHe 0603Hauun npuoputeT npas 1 ceobopn,
YyenoBeKa W rpakgaHuHa, NPoBO3rjiacuB TakXXe NpaBo rpaxkhaH Ha cyaebHylo 3aWmnTy U Ha oKa3aHue
KBasIMPUNPOBAHHON IOPNANYECKON NOMOLLM .

YacTb 1 cT.48 KoHCTUTYunmn PO rapaHTupyeT npaBa, cBO6OAbI U 3aKOHHbIE MHTEpeChl rpa)KAaH 1 yCTaHaBAMBaeT
npaBo Ha KBaJIMPULNPOBAHHYIO IOPUANYECKYIO MOMOLLb Kak OA4HO U3 OCHOBHbIX MPaB YesIoBEKA U rpa>kaaHuHa.
Kpome Toro, ®3 o1 31.05.2002 Ne63-P3 ycTaHaBAMBAET, YTO OKa3aHMe lopnand4eckomn noMoLn Ha
npodeccnoHasbHON OCHOBE SIBJISIeTCA 3a4aYveil aiBOKaTOB, M 3aKOH NPeaAbsaBSeT K HUM onpeaeneHHble
KBasIMUKaLNOHHbIE 1 MOpaJibHO-3TN4Yeckne TpeboBaHmS.

CnepnyeT 0oTMeTUTb, 4TO cerogHsa Accoumnaumnsa opnctos PO npeactasnseT cobon sneMeHT NOINTUYECKON CUCTEMBI,
KOTOpPbI MOXXHO Ha3BaTb MHCTUTYTOM rFpakgaHcKkoro obuiecTtsa. NoCcKosIbKY agBokaTypa P® He3aBucuma oT
rocyfapCTBEHHOW BIACTU U OpPraHOB MeCTHOr0 cCaMoyrnpaBJieHNs, OHa BbIMOJHAET rocy4apCTBEHHbIE 3a4a4lL,
oTpaxkalLme obLecTBeHHbIe MHTEpPEeChl, @ 3aKoHoAaTelb rapaHTUPYyeT He3aBUCMMOCTb aABOKaTYypbl 1
obecneynsaeT ycnosusa ana spPeKTUBHOIO OCYLLECTBNEHNA ee AeATeIbHOCTH.

Konnernsa afBoKaToB ABNSETCA OAHUM U3 Ba)KHENLLINX NMPaBOBbIX MHCTUTYTOB rpa>kAaHCKoro obuecTsa, 0CHOBHOMN
LLefiblo KOTOPOro ABASETCA 3alMTa OCHOBHbIX NMpaB 1 cBoboa YenoBeka 1 rpakfaHuHa, a Tak)xe opraHu3sauunni u
yyYpeKAeHWn, HeE3aBNUCMMO OT UX OpraHu3aLmm, NPaBoBoOro cTatyca nam obuiecTBeHHOro obbvegnHeHns. CtaTyc
KONJIernn aiBoOKaTOB OKa3blBaeT CyLWeCTBEHHOE BAUSAHNE Ha AeATeNbHOCTb rocygapcTBa 1 obLecTsa B LLeoM.
AfQBokKaTypa npu3BaHa cnocobcTBoBaTb yCTaHOBJIeHMIO BanaHca Mexay pa3inyHbIMK cunamum B obliecTse,
YKPEnaeHnio CaMOCO3HaHMS BCEX YJIEHOB 3TOro obuiecTsa N YCTaHOBNEHWNIO KOHTPOSA Ha AeATENIbHOCTbIO
OpraHoB roCcyapCTBEHHOWN BAACTW N MHbIX FOCYAapPCTBEHHbIX YYPEXXAEHUA U OpraHm3aumi.
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