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MpaBo obnagaeT CNOCOOHOCTLIO K Pa3BUTUIO U OOHOBJ/IEHMIO, TaK Kak B Ka)KA0M 00LLecTBe CyLWeCcTBYIOT ABe
MPOTMBOMOJI0XKHbIE TEHAEHLUNN: CTPEMIEHNE K MOCTOSAHHOMY Pa3BUTUIO N COBEPLUEHCTBOBAHMIO, @ TaKXXe
CTpeMJieHne COXpPaHUTb CYLEeCTBYOLWNN FOCYy4apCTBEHHbIA U COLMaNbHbIA MOPALOK.

N3Ha4anbHO prnnocotckme nccnenoBaHna Kateropmum "Tpagmumsa” oTpulanm ee BaXXHOCTb B XXN3HK obwiecTsa.
MoHTeckbe, KaHT, l'epaep n lNerenb nog4yepKkmMBanm NHEPTHOCTb M 3aCTONHOCTbL Tpaguuun. OgHako B XIX-XX Bekax
Opuapux Wnerenb n 3pHCT Bepk Bbipasnan Opyryt TOYKY 3pEHUS Ha POJib U MECTO Tpaauunm B obLLeCTBEHHON
XKU3HUW, yTBEep>Xaas, 4To byayuiee He MOXKET CyLeCTBOBaTb B OTPbIBE OT NPOLUIOro. B ganbHenwemM CnoXXunnocb
OBa B3rnaga Ha NoHMMaHue Tpagmunn: "KynbTypHasa namate" (FycTas JleboH) n sBneHne, KOTOpoe TOPMO3NT
pa3BuTuMe obuwecTBa (Kapn Mapkc).

Tpaanums - 3TO He TOJSIbKO OrPaHNYUBAIOLLNNA, HO U CTUMYNIMPYIOLWNIA (DaKTOP COLMOKYIbTYPHOr0o 06HOBAEHUS.
AnekcaHap FohMaH cYnTaeT, 4TO COAep KaHMe TpaaMumMin Bbipa)kaeTcs B Bbibope npownoro npu sbibope
HacTosAwero n byayuwero.

Korpa peyb naeT 0 MpaBoOBbIX TPAAMLUAX, CNeayeT YyYnTbiBaTb CAeAyloLee: OHN MMET TOYKY OTCYeTa -
pUHaNbHYO CTaanto (hoOpMNPOBAHNS NPABOBLIX MHHOBALIUIA, BbIP@>XEHHbIX B X PAaCNPOCTPaHEHWN; Ha
onpeaesieHHOM MCTOPUYECKOM 3Tane OHM CTAaHOBATCSA YacCTbio NPaBOCO3HaHWSA 60JIbLLUMHCTBA CyOHEKTOB NPaBOBOWA
CUCTEeMbI; TPAANLMA OTparkaeT NpeALllecTBYIOLNA, He BCerga yCcneLHbI NpaBoBON OMbIT; TPagNUNOHHBIMK
CTaHOBATCS TOJILKO Hanbonee »XM3HecnocobHble N CTOMKNE 3/IEMEHTbI MPaBOBOW CUCTEMbI; TPAANLMN OCHOBAHbI Ha
ajanTaunm obLecTBEHHbIX FPYNn K CyLLECTBYIOLWEN MPaBOBOW KybType; TPaaAnuumsa nogoepXXuBaeT CTPYKTYPHYIO
YyCTONYMBOCTb MPaBOBOW CUCTEMBI.

MpaBoBble TpagnUnM MOryT BKJIHOYaTh B cebs obuime, ocobeHHble N MHOMBUAYasbHblE coCTaBasowme. Obwne
onpepensanTca eanHoobpasmemM NPaBOBbIX CUCTEM, B KOTOPbIX CYLLECTBYIOT 3TK Tpaamumnmn. OcobeHHble BblparkatoT
cneundunky HauMoHaNbHbIX MPABOBbLIX CUCTEM, CBA3AHHYIO C Pa3BUTNEM NCTOYHUKOB MPaBOBbIX TPaANLUN
(Hanpumep, MEHTaNNTETOM U NPUPOAHLIMU 0COBeHHOCTAMK). HAMBMAYaIbHaa COCTaBASOWas - 3TO pe3ynbTaT
TBOPYECKOro BKaja OTAENbHbIX MHONBNAOB 1 coobLLecTB B COAep>KaHUe NPaBOBbIX Tpaauumnini. NMpakTniyecknm
npMMepoM 0COBEHHON N MHANBUAYANbHOW COCTaBAAIOLWMX NPAaBOBON TPaAuLUK ABNSETCSA pa3feneHne rnpasa Ha
YacTHoe n nybam4yHoe B pOMaHO-repMaHCKON NpaBOBOMN CEMbE, KOTOPOE B pPa3HbIX CTpaHax MMeeT CBOU
0cobeHHOCTN.

HeobxoANMMO OTMETUTb, Y4TO CYLLECTBYIOT TPaAULUM, KOTOPbIE ABAAIOTCA HEU3MEHHbIMU, HanpuMep, BCTaBaHue
npucyTcTByloWMX B cynebHom 3ane npu Bxoae cyabn. Takne npaBoBble TPaaAnuLMnM SBAAOTCS "ManbiMn" 1 He
OKa3bIBAlOT CYLECTBEHHOI0 BAMSHUA Ha COCTOSHME NpaBa, CKopee OTHOCATCSA K puTyanam n obpsaaam.
CyliecTBYIOT Takxxe "6ofbline" NnpaBoBble TPAAULMN, KOTOPbIE MOTYT U3MEHATBLCA, MOANDULNPOBATLCA U
pa3BMBaTbCSA B pe3yJsibTaTe B3aMMOAeNCTBMSA C MHHOBaUuaMu. Hanprumep, npuHaTue cyaebHbix npeLeneHToB Kak
NCTOYHMKa NpaBa B POMaHO-repMaHCKOM NPaBOBON CUCTEME B NocsiegHee BpeMsa KapAMHanbHO N3MEHUIOCh. ITO
CBNAETENbCTBYET O HANMYNM N3MEHSAIOLLENCA MPaBOBOW Tpaauumn, a He ee ncyesHoseHun. Ecnn ons obHoBReHMA
npaBa M NPaBOBbIX CUCTEM YacTo npmuberatoT K 3aMMCTBOBAHUAM, TO A1 €r0 YCOBEPLUEHCTBOBAHNSA U
rapMoHusaumm HeobxoAnMbl NHHOBALMN.

Pa3zBnTne npaesa cnocobCcTByeT COXPaAaHEHMIO COOTHOLLUEHNSA MeXAy TPaAULMOHHBIMU N UHHOBALMOHHbBIMU
3/leMeHTaMn. 3TO NO3BOJISET NMpaBy COXPaHATb CBOIO 0COBEHHOCTb M OAHOBPEMEHHO NpucnocabamnBaTbCs K
pPasnNYHbIM YCIO0BUAM PYHKLNOHNUPOBAHMA 1 pa3BnTus. CyLLuecTByeT HECKOIbKO TEOPUIA B3aMOLENCTBUSA
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TPaAuLMn N HHOBaUMI. Mo NepBo TeopUn KOHKpeTHOe o6LLecTBO paccMaTpuBaeTCsa Kak Habop Tpaauumn,
KOTOpble MOryT BKJIlO4YaTb MHHOBALIMM Kak YaCTHbIe Cllydan nav MyTauuun. BTopas Teopus CTONKYET Tpaanumm
KaK pe3yJsibTaT KOHCTPYMPOBaHWSA U BOCMPoM3BedeHNs NpoLLioro, HE3aBUCUMO OT UX HaJIMYUA UK OTCYTCTBUS.
HecMoTps Ha KPUTUKY, Mbl CHUTaAEM, YTO NAes O TOM, YTO Tpagmumsa MoxxeT 6biTb Pa3HOBUAHOCTbIO MHHOBALLUM,
npeacTaBfifseT OCHOBY AJ1 TeOpeTUHeCcKoro uccaefoBaHnsa sTux )eHoOMeHOB B Nnpase.

Mocne NpoxoXxAeHns BCeX 3TanoB U BHeAPEHWS NPaBOBON HOBaLIMK OHa CTaHOBUTCS UHHOBaLMeEN, KOTopasa Cco
BpeMeHeM npeBpallaeTca B Tpaanumio. B aTom neprofe cywecTeyeT B3auMOLeNCTBME MEXAY NPaBOBbIMU
WHHOBALMAMN 1 CYLLECTBYOLLMMW NPaBOBbIMU TpaauLMsaMmM, N3BECTHOE Kak "6opbba cTaporo c HoBbIM" B NpaBe
NN KOHPAUKT Mexay 06beKTVBHBLIM NMPaBoOM U NPaBOCO3HaHMEM.

Ba>XHO OTMeTUTb, 4TO MHHOBaLMW B NPaBOBOWN Chepe nrpatoT MOJSI0XKMUTENIbHYIO POJib TO/IbLKO TOrAa, Korga oHu
pacLmpsioT U OOMOJIHAIOT NpaBoOBble TPaAULUM 1 CNOCOBCTBYIOT MPOrpeccCMBHOMY pa3BuTuio Npasa. O4HaKo B
HacTosLlee BpeMs Ha NyTW NPOrpecCcCMBHOro pasBUTUSA OTEYECTBEHHOIO NpaBa CTOAT NpobneMbl, Takme Kak
AedopMauns 0OCHOBHbIX 3/1EMEHTOB NPaBOBON CUCTEMbI, YacTble U3MEHEHUS 3aKoHo4aTesNIbCTBa U Han4due
npo6enoB 1 HeCOr1acoBaHHOCTY NPaBOBbIX aKTOB.

MNMpaBoBble MHHOBALMN HEOBXOAUMbBI 4151 KOHCTPYKTMBHOIO MU3MEHEHUA HeraTMBHbBIX MPaBOBbIX Tpaauunn. OgHako
€CTb HeCcKobKo npobsiemM, KOTOpblE MeLLalT CBOEBPEMEHHOMY 1 3(PHEKTUBHOMY BHEAPEHMNIO HOBbIX HOPM 1
npoBeAeHNIo NPaBOBbIX HOBaLMN. 3TO n3MeHeHne 06beKTMBHOrO NpaBa, BANSHWE NPaBOBbIX MHHOBALUI Ha
npaBoCcoO3HaHMe U hopMUpOBaHME PacnpPoCTPAHEHNS HOBOIO NMOKOJIEHUSA, KOTOPOe He nMmeeT "B namMaTn"
oTpuUaTeNbHbIX NPaBOBbIX Tpaguuuin. PelieHne nocnegHen npobaembl NO3BONT CYNTATh L& NPaBOBON
WHHOBaLMK, B TOM YMCe B3aMMOLENCTBUA C NPaBOBOW TpaAuumen, AOCTUrHYTbIMU. NS 3Toro npeanaraeTcs
pa3BMBaTb NpaBua IOPUANYECKON TEXHMKN U yNydLllaTb NPaBOBYIO KyAbTypy obliecTsa, rpynn n MHANBUAYYMOB.
Ncxoasa v3 BbILLEN3N0XKEHHOro, NpaBoBble TPaAuLUmMmM MoryT cnocobcTBoBaTb UM NPEeNAaTCTBOBaTb
nporpeccuBHOMyY pa3BuUTUIO NpaBa. B nepsBoM criy4yae oHM OrpaHNYMBaloOT MPaBo B ornpefesieHHbIX paMKax,
nepepatoT 06LLEKYNbTYPHbIE LLEHHOCTU 1 roCyAapCTBeHHble naeansl. OgHaKo NpensATCTBMEM B pa3BMTUM NpaBa
ABNAETCA TO, YTO NPaBOBble TPaAMLMN MOTYT 3a4epXXMBaTb NOABAEHNE HOBbIX MPaBOOTHOLIEHNN N HOBbIX
MpaBOBbIX UHCTUTYTOB, TPebOBaTb PasHbIX KOMMPOMUCCOB B peasin3aunn HOBOW NMPaBoOBOM CUTYaLN. TakXe OHU
CO34al0oT NPEnATCTBUA A1 MHHOBALMOHHbBIX peLleHnin AaHHbIX npobnem.

Mpu 0b6Cy>XAeHNN BANAHUA TPagMLUIA N MHHOBALMIA Ha pa3BUTMeE NpaBa HeOBXOAMMO y4nTeIBaTh clefyoLine
haKkTOopbI:

- Tpaanumna oTpaxkaeT CcoUMasnbHYIO KyJIbTYPY Kak HEU3IMEHHYI0 COCTaBAAOLWY0 06LeCcTBEHHOro NpaBoCco3HaHUS,
KOTOpas NnepenaeTcs OT MOKOJIEHNS K MOKoNeHno 6e3 noTepn CBOE LeNoCTHOCTU. MNoaTBepxaeHne ee
aBTOPUTETHOCTM He 3aBUCUT OT CybbeKkTa NPUHATUSA NN NCTOYHUKA BO3HVKHOBEHMS, @ ONpeaenseTcs BpeMeHeM
ee cyLlecTBOBaHuMA.

- BMecTe ¢ Tpaguumen BO3HUKAET N pa3BUBaeTCA MHHOBaALMA, KOTOpas CTUMYIMPYeT POCT npasa, 0gHaKo rnpu
3TOM BHOCUT BPEMEHHYIO HEYCTONYMBOCTb, MHOXXECTBO BapuUaHTOB NPOLLECCOB, YC/I0XKHEHMe NPaBoOBON CUCTEMBI.
- MHHoBaLMsA B NpoLiecce cBoero pas3BuUTUSA BbIABASET HECOOTBETCTBME OCHOBHbLIX 3JIEMEHTOB NPaBOBOW CUCTEMbI U
CO34aeT BO3MOXHOCTb UX Ka4yeCTBEHHOro obHOBNEHUS.

- MHHOBaLms Tak)Xe BefeT K NOABAEHMI0 HOBbIX COLMAJIbHbIX OTHOLLIEHUIN N LLeHHOCTEeNn.

Ba>KHO #OCTUrHYTb BanaHCca Mexay TPaAULNOHHBIM U MHHOBALMOHHBLIM BIMSAHMEM Ha OENCTBYIOLLYIO MPaBOBYIO
cuctemy. B Ka)kgon npaBoBor cucteme HeobxoAMMO UMeTb U Tpagnummn, n HHosaummn. OTCYTCTBME UHHOBALUN
MOXKeT MPUBECTN K OTCTaBaHMWIO MPaBOBOW CUCTEMbI OT APYrUX CUCTEM, a NoJiHoe nNpeobnafaHne NHHOBaLWIA
MOXXeT NPUBECTN K pacnafy rnpasa v rnpekpaLwleHnto npouecca nepejayu onoiTa.

OAnHako canwkom 60sblLoe KOMYeCcTBO MHHOBALMIA B MPaBoBOM chepe MOXKeT MMeTb pa3pyLUnTesbHble
nocnencteusa. Habnwogas 3a apyrummn cpepamm obLeCTBEHHbBIX OTHOLLIEHWIA, MOXXHO 3aMETUTb, YTO MOMbITKN
BHeApEeHNs HOBaLMN C UCNOJIb30BaHNEM "aAMUHNCTPATUBHBLIX" CPEACTB He BCeraa yaydlatoT gencTeyoume
CUCTEMbI, @ YaCTOo NPUBOAAT K XaoCy 1 Ae3opraHu3auumn. 3To CBA3aHO C TeM, YTO TakKue NonbITKU He AatoT
BO3MOX>XHOCTU Ye/I0BEKY Ha YPOBHE CO3HAHMA CO34aTb FaPMOHUIO LLEHHOCTEN, YTO ABASAETCH OAHUM N3 Ba>KHbIX
aCNeKTOB NPOrpeccMBHOrO pa3BMTMA NpaBa. B 3Ton cBA3mM cnenyeTt npueecTun cnosa W. MNpuroxxmnHa, KOTopbIn
oTMeYas: "...yCTon4YMBas ABNSETCA Takasd AMHaMU4eckas CUCTeMa, Y KOTOpoW HebobLLMEe N3MEHEHNS HadvallbHbIX
YC/I0BUIN He NPUBOAAT K CEPbe3HbIM NU3MEHEHUSAM CUCTEeMbl. B HEYCTONYMBbBIX OUHAMUYECKUX CUCTEMAX JaxKe
HebosblUMe BO3MYLLEHNSA HaYaslbHbIX YC/IOBMIA CO BPEMEHEM YCUANBaTCA U NpubankalTca K xaocy".

Taknm obpasom, Tpagmumsa N MHHOBaLMSA NpencTaBasioT coboin ABe NapHble KaTeropumn, KoTopsle
B3aUMOAENCTBYIOT 1 AOMNOSHAT APYr Apyra B CaMOOpraHu3aumm npaBoBon cuctemsl. Tpaanuna obecnevymsaeT
PYHKLMOHMPOBaHNE, a MHHOBAaLIMA ABAAETCA ABUXKYLLEN CUION pa3BMTKSA NpaBa. be3 Tpaguuum n MHHoOBaLUNK
HEBO3MOXXKHa couualibHas caMoopraHm3aums npasoBon cMcTeMol. Bsanmogencreme Tpagmuumm n NHHOBaLWIA



npoucxoauT 6narofaps AeATeNbHOCTY filofaei. PeanbHbln BKNa4 MHHOBALMM MOXKHO OLLEHUTh TOJSIbKO TOrda, Koraa
OHa 6yJeT BrnncaHa B KOHTEKCT, COCTaB U CTPYKTYPY Tpaanumu.
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