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HblHeLHAS 9KOHOMUYEeCKasa CUTyaLuns, CNOXKUBLIAACA B CTPaHe, K COXXaJIeHUIO, HE OT/IMYaeTCs CTabnnbHOCTLIO, U
npakTuyeckn y nioboro npeanpuatTnsa B Xoae oCyLecTBAeHNs AeSTeIbHOCTU MOrYT BO3HUKHYTb C/IOXKHOCTU B
BMAE HECNOCOBHOCTU BbIMAIaTUTh 0Bpa3oBaBLUMECs 3a40/KEHHOCTU U YOOBNETBOPUTbL TpeboBaHUsA KpeamTopoB No
AeHexXHbIM obsA3aTenbCcTBaM.

PaccmMoTpeHWio BONPOCOB NPaBOBOr0 peryiMpoBaHNa HECOCTOATENbHOCTY (baHKpoTcTBa) NocBAWweHbl paboThbl
MHOIMX U3BECTHbIX YYEHbIX-IOPUCTOB A0PEBOJIIOLMOHHOIO nepmnoaa, a uMeHHo: E.B. BacbkoBckoro, A.X.
[onbMmcTeHa, A.W. l'ynaesa, B.J1. icaveHko, N.N. KapHuukoro, K.W. Mansiwesa, J1. Tapawkesunya, B.I'. depoposa,
[.®. lepweHeBunya u ap.

Llenbto paHHoM paboThl siBNseTCA n3ydeHne ocobeHHocTeln 6aHKPOTCTBa OPUANYECKUX UL,

3apa4yn Kypcosoi paboTbl:

- U3yYeHne NOoHATUSA N MecTa BaHKPOTCTBa Kak rpa>kAaHCKO-NMPaBoOBOro MHCTUTYTA;

- 3yyeHune npekpallieHms obs3aTenbcTs Npu 6aHKPOTCTBE OPUANYHECKUX NKNL,.

Ob6bekTOM uccnefoBaHUs ABASIOTCSA OTHOLLEHMWS, BO3HUKaloWMe B npouecce 6aHKPOTCTBa IOPUANYECKUX L.
MpeoMeToM UCCNefoBaHMSA ABNASIOTCA HOPMbI, peryampytowmne npouenypy 6aHKpoTCTBa IOPUANYECKNX NL,.
TeopeTn4eckom 0OCHOBOW NCCNenoBaHUSA BbICTyNatoT paboThl Taknx aBTOpoB Kak borgaHosa A.B., BonogkuHa A.U.,
BockaHsaH I'.J1., FTanaykoea O.4., OybposuHa O.C., 3ybapes U.C. u gpyrux.

MeTo[oN0orM4eckyo OCHOBY nccnenoBaHns obpasyloT AnaneKTUYeCcKnin MeToq No3HaHUa AeNCTBMTENBHOCTH, a
TaK>Xe NCTOPUYECKUIA, TOrn4YeCcKuin, MeTodbl, METOAbl aHaan3a n cnHTesa, o6obLieHns, aHanormu.

HopmaTunBHas 6a3a nccnenoBaHus - 3aKkoHO4aTeNbCTBO Poccuickon ®depgepaunn.

TeopeTnyeckas 3Ha4YMMOCTb NCCNE[0BaHUSA 3aKJIl04aeTCs B TOM, YTO C NOMOLL IO COBPEMEHHOI0 Hay4YHOro
WHCTPYMeHTapusa cpopMympoBaHbl TeEOpeTUYECKUE MON0XKEHMS O MPAaBOBOM PEryJIMPOBaHUN MHCTUTYTa
6aHKpOTCTBA.

KypcoBas paboTa coCTOUT 13 BBeAeHUWS, ABYX MN1aB, YeTbipex Naparpados, 3aK/l04eHNA U CNUCKa
NCMOJ1b30BaHHbIX NCTOYHUKOB.

MnaBa 1. O6was xapakTepmucTuka 6aHKPOTCTBa LOPUANYECKMX ALY

1.1. NoHATMe n mecTo 6aHKPOTCTBA KaK FPpakAaHCKO-NMPaBOBOro MHCTUTYTa

MNMosaBneHne N pa3BUTUE MHCTUTYTa HECOCTOATENbHOCTU (BaHKPOTCTBA) topnandeckmx nuy obycnosneHo
nosieneHnemM nNpobsem B COLNAILHO-3KOHOMUYECKNX OTHOLLEHWA.

B nctopun pa3BuTna MHCTUTYTa HECOCTOSATENbHOCTU (BaHKpPOTCTBa) B POCCMU NPUHATO BbIAENATL TpW 3Tana.
1) BopeBOOLMOHHBLIN (Havano XI Beka BnaoTb 4o 1917 rona);

2) coBeTckuw 3Tan (1917 go 1992 ropa);

3) coBpeMeHHbIn 3Tan (c 1992 roga no HacTosLWee BpeMs).

PaccMoTpuM noaxonbl COBPEMEHHbIX YYeHbIX K MpobieMme HecoCcToaTeNbHOCTU (BaHKpoTCTBA).
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B.E. FaBpunsiioBa onpepenseT, YTO HECOCTOATE/IbHOCTb (BaHKPOTCTBO) - 3TO LUMBUIN30BaHHas (hopMa paspeLueHuns
KOH(JINKTHOM CUTYaUMKN, BOZHUKLLEN MeXAY OO/DKHUKAMU U KpeguTopaMu, KoTopas rno3sosiseT B ornpeaeneHHon
cTeneHun cobnocTn nHTepecsl oboux, T. K. MOC/Ie OKOHYaHUA npouenypbl 6aHKPOTCTBa AO/DKHUKKN By ayT
ocBobOXXAeHbl 0T 0683aTeNbCTB, a KpeANTOopPbI MoJlyyYaT 3aTpayYeHHble cpeacTBa UM UX YacTb.

Mo MHeHwuo A.[l. PagbirnHa, HECOCTOATENbHOCTL (BaHKPOTCTBO) - 3TO KpalHAS dOpMa KPU3NCHOIO COCTOAHNUS,
Korga AOJDKHUKK HE UMEIOT KaKUX-nbo BO3MOXKHOCTEN oNnaTUTb CBOU A0JTM 3a CHeT COBCTBEHHbLIX pecypCoB.
T.M. lWnwmapeBa B CBOEN MHTePNpeTaUnun HECOCTOATENbHOCTU (6aHKPOTCTBA) FOBOPUT O HAaNYUN Y AOJIKHUKOB
BO3MO>XHOCTU Bbibopa: f06poBONLHOE NPpU3HaHKe ceba HeCcnoCcobHbIMK NOracnTb CBOW JOATU Uy npnobpeTeHune
cTaTyca 6aHKpOoTa Mo peleHunio cyaa .

B cooTBeTCTBMU C PefepanbHbIM 3aKOHOM OT 26 oKTA06psA 2002 1. Ne 127- @3 «O HECOCTOATENBHOCTM
(6aHKpoOTCTBE)» NOA HECOCTOATENbHOCTbIO (BAaHKPOTCTBOM) C/lefyeT NOHUMaTb «MPU3HAHHY0 apbuTpa>kHbIM
CyAoM HecrnocobHOCTb JOJ/IKHUKA B MOJIHOM 06beMe ya0BIeTBOPUTL TpeboBaHMS KpeanToOpoB N0 AeHEXKHbIM
o6a3aTenbLCcTBaM, O BbiMJaTe BbIXOAHbIX M0Cobuin 1 (nnn) 06 onnaTte Tpyaa nuu, pabotarowmx nnm paboTasLumx no
TPYyAOBOMY AOrOBOPY, U (MAM) NCNOMHUTL 06583aHHOCTL MO yniaTe ob6a3aTesnbHbIX NAaTexewn, ecnm
COOTBETCTBYOLME 0683aTenbCcTBa U (Mn) 0653aHHOCTb HE UCMOJIHEHBI UM B TeYEeHMe Tpex MecsaLeB € AaThl, Koraa
OHW [0J1KHbI 6b1M 6bITb UCMONIHEHbI»

CnepncteueM pedopMbl 3aKOHOAATENbCTBA O HECOCTOATENbHOCTU (BaHKpOTCTBE) CTaNo nNpuHATNE P3 «O
HecocTosATeNnbHOCTU (baHkpoTCcTBE)» Ne 127-®P3 0T 26.10.2002 . JaHHbIN 3aKOH C OA4HOW CTOPOHbI YCTPaHWI
HeraTMBHbIEe BNSAHNSA B chepe HECOCTOATENbHOCTH, CBA3aHHbIE C MPaKTUKON NpuMeHeHns 3akoHa 1998 r., a c
OPYron CTOPOHbI MOPOAMA HOBbIE MPaBOBble KOMIN3UN, 0BYC/I0B/IEHHbIE MPaKTUKOW cBoero npuMeHeHns. C 2002
rofa B A@HHbIN 3aKOH 6blnM BHeceHbl 6oNee fecaTKa M3MeHEeHNn, HanpaBJ/IeHHbIX HA €ro COBEPLUEHCTBOBAHME, HO,
HeCMOoTpS Ha BCe yCUNS 3aKoHoAaTenNs, YNCA0 NPaBOBbIX KOIM3UNA HE YMeHbLUaeTCs.

Takum obpa3oMm, 3aKOHOAATENLCTBO O HECOCTOATENIbHOCTU (BAaHKPOTCTBE) B HalLel CTpaHe HaxoauTCcs B
NOCTOSSHHOM AMHAMU4YECKOM Pas3BUTUUN, 4TO CBUAETE/IbCTBYET O NOBbILLEHHOM BHMMaHWN CO CTOPOHLI [ocyaapcTBa
K npobnemam peanmsaumm 6aHKpOTCTBA.

1.2. Kputepun 1 npusHaku 6aHKPOTCTBA IOPUONYECKNX NNLL

3a BCe BpeMs CyLLecTBOBaHNA BaHKPOTHOrO npaBa Ob1s10 BbipaboTaHo ABa KpuTepus GaHKPOTCTBA: HEOMIAaTHOCTb
M HennaTexxecrnocobHocTb. OHM OTBEYaloT Ha OAMH N3 FNaBHbIX BOMNPOCOB, KOTOPbIA BO3HWKAET B NPaKTUKe, 1
ABNAETCA pyHAaMeHTOM BaHKPOTHOro 3aKOHO4aTe/IbCTBaA - KOro cHUTaTb BaHKpoTOM? OT OTBETa Ha 3TOT BOMpPOC
3aBUCUT AdasibHenwas npoueaypa, 11Mbo rno npusHaHuo aosmxkHUKa 6aHkpoToM, Mbo No BOCCTaHOBIEHUIO ero
nnaTte>xecnocobHocTw.

[na peweHnsa 3Ton 3agadm puMCKUMN topnucTamm boina NpuayMaHa, Kasanocb 6bl, MpocTas MaTeMaTUYeCKas
KOHCTpYKLMSA. CornacHo Hee, BCe MMYLLECTBO OOJIKHMKaA CPaBHMBAJIOCb C pa3MeEPOM ero ob6s3aTeNnbCTB, U B CJlyyaun
ero HefocTaTKa OJis noraweHns TpeboBaHUIn KpeanTopoB, NOrMYHO CriegoBasia npoueaypa no NpUsHaHui
6aHKpoTOM. OfHAKO Ha NpaKTUKe CUTyaLnsa OKa3blBaeTCs C/IOXKHee, HanpuMmep, B ApeBHEM PuMe cyuiecTBoBana
BO3MOXXHOCTb YMnJaTbl 40OJIra TPETbUM JINLLOM, YTO CBUAETENLCTBOBAJIO O TOM, YTO MMYLLECTBO OOJIKHMKA, 3TO He
TO, OT Yero CTOUT OTTaNKMBATbLCA ANA ONpenesieHns ero gajbHenwen cyasobi .

BTopas C/OXXHOCTb, Kak HaM NpeaCcTaBAAETCS, BO3HUKAET NPU NPUMEHEHNN KPUTEPUS «HEOMTAaTHOCTN», KOTOPbLIN
onpepeneH B cT.2 PefepasibHOr0 3aKOHa «0 HECOCTOATENBHOCTN (BaHKPOTCTBE)» KaK HeAOCTaTOYHOCTb
MMyLLIECTBA, U NogpasyMeBaeT Nof cobor NpeBbileHe pa3Mepa AeHEeXHbIX 06583aTeNbCTB N 0693aHHOCTEN Mo
ynnaTe o6s3aTeNbHbIX NATEXEN A0/IKHMKA Had CTOMMOCTbIO MMyLWlecTBa (aKTUBOB) OOJIKHMKA, 3aK/04aeTCs B
HEBO3MOXXHOCTW TOYHOIr0 NoAcyYeTa CTOMMOCTM UMYLLLECTBA A0JPKHUKA. MHOroobpasune MeToL0B OLLEHKH,
Cy6BbEKTUBHOCTY OLIEHLLIMKOB, U LLEHHOCTUW OMnpeaesieHHOro MMyLLLeCcTBa B AaHHbIA MOMEHT BPEMEHU, TaK Xe
YCNIOXKHSAIOT CUTYaL Mo, N3 Yero He NpeacTaB/ISeTCAa BO3MOXXHbIM OLLEHNTb aKTUBbI AOJ/IKHUKA B CTaTUKe.

OLHaKo B POCCUIACKON N aMEPUKAHCKOM NMpakKTUKax CyLLEeCTBYOT NPUMepbl C MPUMEHEHNEM KpUTepusa
«HEe[oCTaTOYHOCTM UMYLLLIECTBA» B CUTyaUMUax, Korga pasMep obs3aTenbCTB B pa3bl NPeBbILLIAET CTOMMOCTb
AKTUBOB AOJIKHUKA, N CBUAETENbCTBYET O TOM, YTO OH BPSA JIN UCTMOJIHUTbL BCE NPUHSATbIE Ha cebsa obazaTenbcTaa.
Heah(heKTUBHOCTE KPUTEPUA «HEOMTAaTHOCTU», MPUBENa K TOMY, YTO ero HayaJim UCNoJib30BaTb Kak
BCMOMOraTesibHbIN, 1 B COBPEMEHHOM POCCUNCKOM BaHKPOTHOM MpaBe OH HE NCMOJIb3YeTCA Kak
OCHOBOMOJIAraloWmnii N yHNBepCasbHbIA. BBMAY OMHAMUYHOCTU 3KOHOMUKIN LienecoobpasHbiM CTaslo NMpUMEHeHNe
KpUTepmns «HenaaTeXxecnocobHOCTU», CyTb 1 3aa4a KOTOPOro 3aKJ/o4aeTcsl B onpeaesneHnn CoOCTOAHUS
MMyLLeCTBa AOJIKHWKA, M ero BO3MOXXHOCTU MO UCMOJIHEHMIO BO3/I0)KEHHLIX Ha Hero o6s3aTenbCTB.
MocTaHoBneHuns MneHyma BAC PO ot 22.06.2012 Ne 35 cTano nepBon NonbITKON Bbicwen cynebHom MHCTaHUUM
CMATYNTb NMPOKPEONTOPCKYIO Modesb. B JaHHOM cMTyaumn BbilLeyNOMSHYTbIN NYHKT 11 Npu pelweHnn gena o



6aHKpPOTCTBEe, NpeasaraeT cyay 3acaywaTb A0BOAbl AO/DKHMKA, oNpenesnTb U3 AoKa3aTenbCcTB, byaeT nmy Hero
BO3MO>XHOCTb B AaJibHelLleM ya0BNeTBOPUTL TpeboBaHNA KpeanTopos .

Mo cyTu, KpUTEPUIN «HENNaTeXeCcrnoCobHOCTM» - 3TO OLEHKa TEKYLLEero COCTOAHNSA UMyLLLeCTBa OOJDKHUKA, U ero
BO3MOXHOCTU NCNOJIHNTL 06sA3aTenbCTBa.

Mop nnaTeXxecnoCcobHbIM AO/IKHUKOM CTOUT NOHUMATb AOJ/IKHUKA, KOTOPbLIA MOXXET A0Ka3aTb CBO BO3MOXXHOCTb
NCMoJIHeEHNA 0643aTeNbCTB Nepen KpeamTopaMn, a Nog HenaaTeXXeCcrnoCobHbIM - AO/KHUKA, KOTOPbIA AaHHble
JOKasaTeNbCTBa NPeACTaBUTb CYAY He MOXXeT. B paMkax nmpokpegnTopCckon Moaenn AaHHble foKa3aTeNbCTBa
npencTaBnsaloTCa cobpaHMio KpeamTopoB, A1 YAOCTOBEPEHNSA B BO3SMOXKHOCTMW YOOBAETBOPEHUS nx TpeboBaHun.
DopMyNMPOBKaA «...HEMPOAO/IKNTESIbLHOrO BPEMEHMW...» B AAHHOM TEKCTe, TaK >Xe noapa3yMeBaeT OLEeHKY CYyA0M
KaXkA0ro KOHKpPETHOro aesna o 6aHKpPOTCTBE, U onpefeneHne BpeMeHU, KoTopoe noTpebyeTcs [OJIKHUKY ANS
cbopa foCTaTOYHOrO UMyLLLECTBa, 415 yAOoBNeTBOpeHns TpeboBaHU KpeanTOopOB.

MopnobHoe pa3sbsacHAeTca B ab3aue 2 n. 9 NocTaHoBneHns NneHyma BepxosHoro Cyna P® ot 21 aekabpsa 2017 r. Ne
53 «...Ecnu pykoBoAUTENb OO/HDKHMKA AOKaXKeT, YTO caMo no cebe BO3HMKHOBEHMNE NMPU3HAKOB
HennaTexecnocobHocTK, 06CcTOATENLCTB, Ha3BaHHbIX B ab3auax 5, 7 n. 1 cT. 9 3akoHa o 6aHKpOTCTBE, He
CBMAETENbCTBOBANO 06 06HEKTUBHOM BAHKPOTCTBE, M OH, HECMOTPSA Ha BPeMEHHble (PMHAHCOBLIE 3aTPYAHEHUS,
006pOCOBECTHO pacCyMThIBaN Ha UX NPeoAOoJIEHNE B Pa3yMHbIA CPOK, MPUI0OXKKNA HeobxoanMble ycunaus gns
OOCTUXXEHNA TaKoro pesysbTaTa, BbIMO/HAS SKOHOMUYECKM 060OCHOBaHHbLIM MJaH, TakKon PyKOBOAUTEIb MOXET
6bITb 0cBOBOXKAEH OT cybCcManapHOM OTBETCTBEHHOCTM Ha TOT MEPUOL, NMOKa BbIMOJIHEHME ero rnJjaHa ABNsI0Ch
pPa3yMHbIM C TOYKWN 3peHNst 0ObIYHOrO PYKOBOOUTENSA, HAXOAALLErocsa B CX04HbIX 06cToATEeNbCTBax». TO eCcTb
BpEMeHHble (DMHAHCOBbIE MPOBaJsibl AO/HKHUKA HE FOBOPSAT O ero HernaTe)xecnocobHOCTH, 1 He ABNAI0TCA
npmn3sHakamn 6aHKpPOTCTBA.

OnHon n3 rnaBHbix Npobnem 3akoHofaTeNbCTBa 0 6aHKPOTCTBE, Nopoxxaatowen npobaemMsl Npu
MPaBOMPUMEHEHNN, Ha Hall B3rnag, ABJASETCH OTCYTCTBME B HEM MOJIOXKEHWUIN, 3aKPEMIAIOLWNX MPUHLMNMbLI U LLEeN
perynmpoBaHusa. Kak cnencteue, npu CTOJIKHOBEHUM € NpobesiamMu B 3aKOHE 1 KOJIIM3UAMMN
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