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Onpep,envm: rpaHnLly Mexxay 4aCTtHbIM rnpasoMm n ﬂy6)‘|l/|‘-IHbIM npaBoOM HEMPOCTO, N TeOPUA NpaBa BblICKa3biBaeT
pa3Hble MHEHWUSA MO 3TOMY BOMPOCY. PUMCKMe 1opncTbl, HanpuMep, CHUTann, 4To NybanyHoe NpaBo KacaeTcs
WHTEepecoB rocyapCcTBa B LIeJIOM, @ YaCTHOEe MpaBo - MHTEPECOB JINYHOCTMU.

CNOXXUBLUMNCSA COBPEMEHHbIN NPaBOMNOpPsA0K OCHOBAH Ha CYLWECTBOBAaHNN N pas3inyeHnn AByX BUAOB MPaBoOBOro
perynmpoBaHuns: YacTHoro n nybamyHoro. Npa>kaaHCKoOe NpaBo, CTaBLIee YaCcTHbIM B PUMCKUE BpeMeHa, Hanbonee
APKO OTpaXaeT B CBONX HOpMaX peryampoBaHmne 4aCTHOro rnpaea C npucywmMmm emy npmHumnaMmm ropngmny4eckoro
paBeHCTBA M HE3aBMCUMOCTWN Y4aCTHMKOB PerynpyemMblX OTHOLEHWNI, HEMPUKOCHOBEHHOCTM UX COBCTBEHHOCTM
(yacTHom cobcTBeHHOCTKM), cBO6OALI AOrOBOPA, 3anpeTa. MPON3BOJIbHOMO BMeLLlaTes/IbCTBA OPraHoB
rocyfapCTBEHHOW BNacTK B YaCTHble Aena, He3aBuUCKMMasn cynebHas 3alinTa HapyLLeHHbIX NMpaB U MHTEPECOB.
My6n4yHoe 1 YaCTHOe NPaBo ABAAKTCS PeasibHbIMM KaTEropnsmMm poCCUNCKON MpaBoBOA AENCTBUTENLHOCTH,
rMno3ToMy TeMa Hawein paboTbl BECbMa akTyaJsibHa.

MpeacTaBnseTCs BO3MOXXHbIM NPUHATL BbliCKa3blBaHWE YbMMaHa 3a OTAPaBHYI0 TOYKY OJ18 onpeesieHuns
ny6/IMYHOro 1 YacTHOro npaea, KoTopoe 6onee AeTajibHO pa3paboTaHO B TPyLax MHOMMX YYEHbIX MPOLLJIOro U
HacTosALWero. YAbnmaH cynTan, 4To nybanyHoe NpaBo XxapaKTepusyeT MoJIOXKEHUE PUMCKOro rocyAapcTBa B LLeJIOM,
a YacTHoe npaBo KacaeTcs 6nara oTAeNbHbIX L.

C Tex nop cymTaeTcsH, 4To NybanyHoe NpaBo 3awmuaeT obuwme nHTepeck rocyfapcTea 1 obuwecTsa, a YacTHoe
rMpaBo HamnpaB/IEHO Ha YAOBNETBOPEHME NMOTPEBHOCTEN U 3aLLNTY MHTEPECOB KOHKPETHOI0 YesloBeKa.

1.MoHATMe n coagep)xaHne 4YaCcTHOro npasa

XOTS YacTHOe NPaBo CYLLECTBYET Y)Xe HECKOJIbKO ThICAY JIET, €ro noHMMaHue Havyanocb ropasao nosxxe, B XVII-XIX
Bekax. OQHaKo pake B ApeBHeM mupe, 6onee 2000 neT Ha3ad, ApUCTOTENb FOBOPWII, 4TO NybanyHoe npaBo
3aliMuiaeT To, 4To BpeaumT obLiecTBy, @ YacTHOe MpaBo 3aluuuiaeT To, YTO BPeAUT OTAeNbHbIM NtoaaM. Bcem
M3BeCTHa Takxxe (hopMysIMpoBKa YnbnumaHa, cogepxawascs B «urectax»: «[yban4yHoe npaso — 3TO TO, 4TO
KacaeTcs nosioXXeHmsa FocyaapcTBa, YaCTHOE NMpaBo — TO, YTO KacaeTcs 6nara oTAeNbHbIX JINL.»

Kak y4eHble MHTepnpeTupyloT YacTHOEe NpaBo?

WN. KaHT onpefenan YyacTHoOe npaBo Kak NpaBo, Korga 0683aHHOCTb U MPUHY>XAEHNE HE YCTaHOBJIEHbI 3aKOHOM, a
OCHOBaHbl Ha cnNpaBeanMBoCTU U cBoboae bbiTb X03ANMHOM cebe. 3To KaK 6bl BHELIHAS XapaKTepUCTUKa YaCcTHOro
npasa C GOpPManbHON TOYKUN 3PEHUS.

B panbHenweM yyeHole, 06paTMBLUNCE K NpobneMe 4acTHOro 1 Nny6aM4yHOro npaBa, CTPEMUANCE FNy6>xKe BHUKHYTh
B CYTb 3TUX AIBAIEHUI. [1na nx n3y4eHusa 61710 Npeano>KeHo MHOXKeCTBO NOAX0A0B.

HekoTopble uccnegosatenun, Hanpumep CaBuUHbW, BbIABUIaAN MaTepuasbHbl KPUTEPUNA, UIN UHaYe, Lenb,
MHTepec, NPUCYLLNA TON NI UHOWN HOPME, AN 060CHOBAHMS Pas3nmMynsa Mexxay HopMaMu YacTHOro npaBa u
HopMamu nyb6anyHoro npa.a.[2]

Opyrune, kak MepuHr, MypomueBs, Ha NepBbI NJaH BblABUIAOT (DOPMasibHbIN KPpUTEPUIA, MO Yben NHNLNATHBE
VHULMNPYETCA 3aliMTa HapyLIeHHbIX NMpas: ec/n 3almMTa UHULMNPYETCA Mo UHULMaTUBE rocyaapcTsa, TO Mbl
nMeem feno ¢ HopMmon nybanyHoro npasa. N, HaobopoT, HOPMbI YaCTHOIro Npasa 3alMLLATCA MO NHNLMaTBE
nogen, npasa KOTOPbIX HapyLUeHbl.

. @. WepweHeBnYy pa3nn4yaeT 4aCcTu NpaBa Mo XapakTepy OTHOLIEHWN, peryampyembix npaBoM: nyban4yHoe npaso
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perynmpyeT obLiecTBeHHbIe OTHOLLIEHNA B roCyapcTBe (HanpuMep, COBEPLUEHNE NPecTynJieHus, ynaaTa Hasloros,
BOeHHas cnyxba), a YacTHoe NpaBo perynmpyeT YaCcTHblIe OTHOLLUEHUA. B rOCyAapcTBe (HanpuMep,
MMYLLIECTBEHHbIE OTHOLLEHUS!, CEMENHbIe OTHOLLEHUS). IMEHHO 3TO, MO ero MHEHWIO, U onpeaensieT XxapakTep
3alUNTbl NPaBOBbLIX HOPM.

HeKOTOpre y4yeHble npegnsaratoT gesinTb HOPMbl Ha YaCTHbIe U I'Iy6J'IVI‘-IHbIe B 3aBNCUMOCTW OT NONOXXeHNA
Cy6bEeKTOB B MPAaBOOTHOLLEHUSIX: YaCTHOMPABOBbLIE OTHOLLEHNS OCHOBaHbI HA NPUHLUMMNE paBeHCTBa, NybanyHo-
nMpaBoOBble OTHOLWIEHMS B CBOE OCHOBE npepnofaraiT cybopamHaumio n NOAYNHEHHOCTb CYOHLEKTOB.

AHaNM3Npys MHEHUS pa3iMyHbIX aBTOPOB MO BOMPOCY MOHUMaHUA YaCcTHOrO 1 Ny6ANYHOro nNpasa, Mbl AOJSKHbI
oTAaTb OOJ/HKHOE BCEM MCC/iefoBaTeNsAM 3TOrF0 BONPOCa U NMPU3HaTb, YTO KaXKabl N3 HUX, 6e3ycnoBHO, Npas.
Y4yeHble obpallanm BHMMaHWE Ha pa3finyHble 0co0beHHOCTN 1 0cobeHHOCTM YaCTHOro npaea, NbiTaJucb
PacCMOTPETb €ro C pa3HblX CTOPOH U TEM CaMbiM y4aCTBOBaJIN B COCTaBJIeHNN BCceobbemntowen, o0bbeMHON 1
XKMBOMUCHOW KapTUHbI YaCTHOro npasa.

Ho 3ToMy n306parkeHuNto BCe ellle He XBAaTaeT elle 0JHOr0 Ba)KHOro WTpuxa. Ha Mon B3rnsn, npuHuMnuabHas
pa3HuLLa MeXay YaCTHbIM NpaBoM M Ny6AMYHbIM NPaBOM BO3HWKAET MpPu OTBETE Ha BOMPOC O TOM, KTO
opMynupyeT HOpMY rnpasa.

My6nnyHble cybbEeKTNBHbIE NpaBa BO3HUKAIOT U3 HOPM, U3JaBaeMbIX 3aKoHOAAaTeNeM, a HaCTHO-opuanyeckmne
npaBa BO3HUKAIOT U3 HOPM, ABASIOWMXCS pe3ysibTaTOM TBOPYECTBa rpakgaH U opraHnsaumini Ha OCHOBE KX
ceBoboaHoOro BonensbsasneHns.[4]

MpepncTaBsieHWe 0 NpaBe Kak TBOPEHUM rocyaapcTBa 40 CMX Nop OTCTamBaeTcs 60/IbLUMHCTBOM yYeHbIX. W ecnmn
370 6bIJ1I0 NpPaBAOM B 3MOXY CyLLECTBOBaBLUEro B Poccum ToTannTapmniMa, TO 3TO Y>Ke NPOCTO He COOTBETCTBYET
,D,eVICTBVITeﬂbHOCTI/I. PassuTtune AeMoKpaTUn4eCKnxXx NnpuHUMNoOB B HalleM 06LLI,eCTBe npuBesio K TOMy, 4TO
LLeHTpaM30BaHHOE peryjnpoBaHmne rnocTeneHHo CTano AOMOJIHATLCSA AeUeHTPaIM30BaHHbLIM PeryJiupoBaHmemM.
KoMy nepenano rocyaapcTBO CBOK 3aKOHOAATENbHYO BNacTb? X nonyynnm opraHmsauum (geueHTpaamsaums Ha
YPOBHE OpraHn3aUnOHHbIX KOJIIEKTUBOB, KOMMAHWUIA) U rpakaaHe (AeueHTpanmsaumns Ha YpoBHE OTAE/bHbIX nL).
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