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be3 nNpaB 4enoBeK Kak JIMYHOCTb He MOXET CyLLLeCTBOBaTb B COBPEMEHHOM MUMpPE, Tak Kak HaJin4ve npas
obecneynBaeT NOJIHOLEHHOCTb CyLLeCcTBOBaHUSA. [TpaBa YesoBeKa NCXOLHbI, MPUCYLLN eMYy OT POXKAEHUS, HE
3aBUCAT OT rpakaaHCTBa U MeCTa NpoXXueaHus. Kpome Toro, oHM abCcontoTHbI, HEOTHY>XAaeMbl. Ha coBpeMeHHOM
3Tane 3Ta No3uuusA akTyasibHa NOYTU A5 BCEX UCCnefoBaTenen .

A BOT nMpaBa rpakgaHuHa 4esioBeK nosy4vyaeT B CUJy FrpakgaHCTBa. To eCTb, 3TO 3HA4YUT, 4TO OH NpebbiBaeT NoAa
3allMTON cBOero rocyaapctaa. Kak npaBuso, y rpaxkaaH ecTb Tak Ha3biBaeMble NpenMyLLecTBEHHbIE NpaBa,
HanpuMep, NPaBo y4acCTUS B MONUTUHECKON XKU3HW.

M3 BCero BbilLeCKa3aHHOro c/iefgyeT, YTO NpaBa YesoBeKa W NpasBa rpa>kaaHuWHa - 3TO pa3Hble KaTeropum, KoTopble
He crefyeT noABepraTb OTOXAECTBJIEHUIO.

Ho cnpaBennmnBoCcTb TpebyeT 1 Toro, 4Tobbl cTeneHb cBOBOALI YenoBeKa B 06LLECTBE OrpaHMYNBaETCH HOPMaMK
npaBa, 3aKOHaMu, NpaBuiamMmu NosefeHus. [leno B ToM, 4TO CaMO CyLLeCcTBOBaHMe 06LecTBa MOXeT bbiTb
MOCTaBJIEHO MO Yrpo3y, eC/IM 3TN 3aKOHbl He ByAyT NCMONHATLCA. ECn Ka)kKabi YenoBek B obLLecTBe HaYyHeT
henaTb BCe, YTO XOYEeT, He orpaHn4mBas ceba B CBOMX AENCTBUAX, HACTYNUT aHapXusa, To COCTOSHUE, Koraa
NMPONCXOANT YHUYTOXKEHME BCEX COLMAbHbIX MHCTUTYTOB, FOCY1apCTBEHHOW 1 06LLLEeCTBEHHOW CTPYKTYpbI. B
obLiecTBe yCTaHOBJIEHbI HOPMbI MOPaan 1 NpaBa, Ux cobnopeHne ABnAeTca obA3aTeNbHbIM A8 KaXKAO0r0 YjeHa
obwecTBa. Ecim 4enoBek UCMOJSIHAET MX, TO 06LLECTBO NpefoCTaBAsAeT eMy BO3SMOXHOCTY AJ1 peanum3auum
COBCTBEHHbIX XXeNaHWA, yCTPEMJIEHN, MHTEPECOB, OAHAKO0 3TN )XeNaHNA U MHTepecChl He A0J/KHbI BCTYNaTb B
npoTMBOpeYne C YCTaHOBJIEHHbIMY B l@aHHOM obLecTBe HOpMaMun. B ocHOBe BCcex 3aKOHOB U HOpM nexunT 3aboTa o
ToM, 4T0b6bI CBOGOAA O4HOrO MHAMBMAA B 0OLLLECTBE HE HaHOCUa Bpeda npaBam 1 ceobonam apyroro nuHamenaa. K
COXKaJieHuto, B Poccmn y MHOMMx noka HeT Takoro noHMMaHus. Takke HeobxoAMMO 3aMeTUTb, YTO OT Ka)K4oro
YesioBeKa 3aBUCUT, HAaCKObKO obuecTBo 6yaeT rapMOHNYHO U aKTMBHO pa3BuBaTbCA. Peyb naget o
HeobXxoAMMOCTM aKTUBHOMO y4acTuUs YesioBeka B XXU3HK obLiecTsa .

M BCce xe, HaxoAsCb B 0bLLeCcTBe, YeNI0OBEK COXPaHSAET onpefesieHHble NpaBa - B YaCTHOCTMW, NPaBo Ha No3HaHue,
npaso Ha ceoboay Bonn, Ha cobCTBEHHbLIN BbI6Op U T.4. Mpr3HaHne cobCcTBEHHbLIX 06593aHHOCTEN OTHIOAb HE PaBHO
nunweHnto npas. bonee Toro, ToNLKO NpM3HaBas 06A3aHHOCTU, Mbl MOXKEM MOJIy4aTb Te U UHbIE NpaBa,
MOCKOJIbKY HencnosHeHne o06s3aHHOCTEN NpMBOAUT OBLLLECTBO K COCTOAHMIO aHapXnu.

Ncxoas v3 BbllWeckasaHHOro, npeacTaBnseTcs, 4To bosee npaBubHO ByaeT paccMaTpuBaTh MPU3HaHME
0643aHHOCTEN KaK Ba)KHOe yCI0BUE MOJIyHEHUSA NpaB U JOCTUKeHUA cBoboabl. MNMpn3HaTb cBoW 0653aHHOCTY
MOXXeT TOJIbKO JINYHOCTb CO3HaTeslbHas, obnafatolias pa3BUTbLIM NPaBOBbLIM CO3HaHMeM. NpaBa 1 06s3aHHOCTY -
3TO B3aMMOCBS3aHHbIE KaTeropmnn, OHM He MOryT CyLlecTBOBaTb ofHa 6e3 aopyron. I 3Ty UCTUHY POCCUNCKOMY
obuiecTBy eule NpeacTonT 0CO3HaTb, 4TOOLI BCe e A06MTbLCS NOCTPOEHNSA NOJIHOLLEHHOr0 rocyaapcTea U
rpakgaHckoro obuiecTsa Ha HadYanax v NpUHUMNax CNpaBeaMBOCTH.

BTopon npuHUMN peryampyeT gonyCcTUMOE CoLMaibHOE N 9KOHOMUYECKoe HepaBeHCTBO. OH obecneymBaeT
cnpaBea/IMBOE PaBEHCTBO BO3MOXHOCTeN B 06n1acTn o6paszoBaHUA, 3aHATOCTU U KYJIbTYpPbl, KOTOPble MO3BONAIOT
BCEM pa3BMBaTb CBOM CMOCOBHOCTM 1 CNpaBeasIBO KOHKYPMPOBaTh 3a@ CoLuMalibHble AOJHKHOCTU U
OTBETCTBEHHOCTb. Tak>XXe BTOPOW npuHumn TpebyeT, 4ToObl SKOHOMUYECKOe HEPaAaBEHCTBO B Joxoaax, boraTcTee,
NMOJTHOMOYMAX U NpeporaTnBax HbbIJ0 OpraHN3oBaHO TakuM 06pa3oM, YTOObI MPUHOCUTE MakKCMMabHYO NOJb3y
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HanMeHee obecneyeHHbIM YsieHaM obLiecTBa.

W 3pecbk BaXKHO CKa3aTb O TOM, 4TO 3TOT MPUHLWMA, B YaCTHOCTU, OTPa>KeH B peanunsaunm coumanbHON QyHKLNN
rocypapcTea. K npumepy, coumanbHoe rocygapCcTBeHHoe obecrnevyeHmne aBAsSeTCAa OCHOBHOWM YaCTbio COLMAIbHOM
3alMThbl HaceNneHns. 3aKOH YCTaHaB/IMBAET roCcyAapCTBEHHbIE MEeHCUN U COLMabHbie MEHCUM, a TaKXe co3paeT
OOMNOJSIHUTENbHbIE (DOPMbI COLManbHOro obecneyeHus. B yactHocTun, Poccuinckon ®enepaunm oencTByeT eanHas
rocyfapcTBEHHasA CUCTEMa COLMAJIbHOM 3aLlUNTbl HaceNneHnsa, KoTopasa MHTErpupyeT opraHbl ynpaBsieHuns
COLMANIbHOM 3alUNTbl U MOABEAOMCTBEHHbIE OpraHM3aunm.

Mcxona v3 BbilweCcKa3zaHHOro, BO3MOXXHO cAeflaTh BbIBO O MHOXECTBEHHOCTM NOAXOL0B K OnpeneneHunio
KaTeropum cnpaBeginBocTu, 410 06yCcsIOBNEHO MHOrO0AQCNeKTHOCTbIO N CJI0OXKHOCTbLIO A4aHHOro NoHATUSA. Ha
cCoBpeMeHHOM 3Tane Bce H6osiee cnpaBen/IMBOCTb OTOXAECTBJISIETCA C TAKUMU NOHATUAMU U MPaKTUYECKUMU
npUHUMNamMmn, Kak paBeHCTBO, pa3yMHasi Mepa HepaBeHCTBa (B COOTBETCTBUM C 3acnyramu), obuiectseHHoe 6naro,
3awmTa n obecnevyeHne npas, cBo6OL NMYHOCTU M FrpaXKgaHWHA Ha rocyAapCTBEHHOM YpPOBHE.

Hanee mbl 6onee NnogpobHO pacCMOTPMM COOTHOLLEHNE HPABCTBEHHOI O 1 MPaBOBOro B KaTeropuun
CnpaBeLIMBOCTMU.

2. CNPABEOJIMBOCTb: COOTHOLLEHWME HPABCTBEHHOI'O U NMPABOBOIO

2.1. 3akpenieHune KaTeropum «CnpaBenIMBoCTb» B MOPasibHbIX N NPaBOBbIX HOpMax

B nepByto o4epenb, He06X04MMO OTAENNTL COLMAJIbHYIO CNPaBeaJINBOCTb N LOPUANYECKYO CNpaBen/IMBOCTb.

C no3munin coumanbHON CNpaBeasiMBoOCTM Kak 06LwedniocohCckom KaTeropmm, onepupyoLwen, npexxne Bcero,
MOpaJibHO-HPABCTBEHHbLIMU KaTeropusmu gobpa 1 31a, «XOPOLLEro» W «MJoXoro», MoXxeT bblTb JaHa OLUeHKa
MPaKTUYECKN HEOrPaHUYEHHOMY KpYyry o6l ecTBeHHbIX ABeHWA. [py 3TOM BBeAeHNE KaTeropmmn cripaBeasinBocTm
B MPaBO BO3MOXHO JINLWb NPU YeTKOM OnpefeneHnn npeaMmeTa ee OUeHKN, BBeLEHUN ACHbIX KpUTepueB AaHHON
oueHkKu. MosTomy cnenyeT coenaTh BbIBOA, YTO C TOYKN 3PEHUSA IOPNANYECKON CMPaBEAIMBOCTU MOIYT
OLEHUBATbLCH NULLb lopuandeckme pakTbl, Kak BreKyLMe 3a CO60 BO3SHWKHOBEHNE, U3MEHEHNE NN NPeKpaLleHne
MPaBOOTHOLLUEHUN.

Takum obpa3omMm, opmuanyeckas cnpaBenIMBOCTb PAaCNpoOCTPaHAET CBOe AeNCTBME NNLLb Ha Te 06LLEeCTBEHHbIE
OTHOLIEHUNSA, KOTOPblE yperyampoBaHbl NpaBoM. Mpu 3ToM HeobXoaMMO TakXXe CKa3aTb O TOM, 4TO naes
CNpaBenIMBOCTU 3aJI0KEHA, B CYLLLHOCTW NpaBa M3HavasibHO, MPUTOM 4YTO JierajibHOro onpefesieHns B Npase He
COOEPXKUNTCH, XOTH U UCMOJb3YETCA B pafe HOPMATUBHbIX MPaBOBbIX aKTOB (4. 2 €T. 6 YK P®; cT. 2 TK PO; n. 3 ¢T. 2
AMNKP®; n.2cT.6,n.3cT.451,Nn.2cT.1101 TK POD) .

MopasibHOEe 1 NPaBOBOE N3MEpPEHNS CNPaBenJIMBOCTN BO MHOFOM CX0>XXU, YTO 06yCNOB/IEHO (DAaKTOM OrPOMHOI0
3HAYeHUs MOpaan N 3TUKK B MPaBOBOM MoJie, BO BCex cepax obLLeCTBEHHON U FOCYAapCTBEHHON AEeATEIbHOCTN.
Heobxoanmo ckasaTb O TOM, 4TO 3TUKa 1 MopaJsib, Byaydun coumanbHbIMU perynatTopaMmu obLecTBeHHbIX
OTHOLLUEHUN, OAHOBPEMEHHO N OCYLLLECTBIAET COLMasbHbIA KOHTPOJIb HaA NPaBUJIbHOCTLIO MOBEAEHUS Y1EHOB
obuwecTBa. MpaBo 1 MoOpab, HPAaBCTBEHHOCTb MMeIOT obLmne YepThl U cBONCTBaA. OCHOBHbIE X 06LWMe YepThl
MPOSABAAOTCA B TOM, YTO OHW BbICTYNAOT KaK YaCTb COAep>XaHns obLeCcTBEHHON KybTypbl, peyb MAET O
LLEHHOCTHbIX hopMax CO3HaHWUs, obagaowmMx HOPMaTUBHbLIM COLEP>KAHUEM, OHM YHACTBYIOT B pPeryasumn
noBeAeHNA Noaen .

MbicnnTenamm HoBOro BpeEMEHM NMpaBo y>Ke OCMbIC/INBAJIOCh HE MPOCTO KakK KOHKpeTusaumsa n getanmsayms
MOpaJibHbIX 06593aHHOCTEN, @ Kak heHOMeH, NpunobpeTatoLLniA CBON BbICLUNIA CMbIC/T U 3HaY€HMe B COBOKYMHOCTU C
3TNYECKUMN KaTeropmamun. MIHbIMn cnoBamu, ngean u N1ermTMMHOCTb NpaBa BUAENNCh B ero 06yCcsIoBNEHHOCTH
MOpabio U HPAaBCTBEHHOCTbLIO. MMOKa3aTeslbHbIM B 3TOM OTHOLWWIEHUN aBNsSeTCs y4eHne W. KaHTa, KOTopbln nonaran,
4YTO B 3TUKE coeamnHatoTca fobpas Bons n Joar. Yenoseky cnenyeTt Ha CaMOCTOATE/IbHOM OCHOBE OCYLLEeCTBAATb
BbI6OP NMpaBus COBEPLLUEHUS TEX UM UHbIX MOCTYNKOB. MNoaobHoro poaa cybbekTMBHbIE BOJIEHNSA onpenenieHbl Kak
MaKCMMbl. MakcuMa n3burpaeTcs YeNOBEKOM COMIacHO YCI0BUSIM XKU3HU, CKNOHHOCTAM. MakcuMa siBnseTcs
MOpaJibHOW, ecnn OHa nNpebbiBaeT B COrlacun C HPaBCTBEHHbIMN 3aKOHaMu. CornacHo nosuumn KaHTta, 4enoBeky
cnenyeT CorsacoBaTb MakCMMY C 3aKOHaMW U MOpPaJibHO-HPABCTBEHHLIMU 3aKOHaMM ObITUS.

Tak>Xe Heslb3 He OTMETUTb, 4TO MpaBy U MOPaaM CBONCTBEHHO PYHKLMOHNPOBATL B 06WMX COLManbHbIX,
9KOHOMMNYECKMX, MOJNTUYECKNX YCIIOBUAX XN3HN o0becTBa, UMUK peannsyeTcs obLias Lesb - corjiacoBaHue Lenen
N MHTEPECOB JINYHOCTK 1 obuiecTBa, obecneyeHne 1 BO3BbILLEHNE OOCTONHCTBA YE/I0BEKa, NoALep)KaHMe
obuiecTBeHHOro nopsagka ix eAMHCTBO, Kak 1 € AMHCTBO BCEX COLMaibHbIX HOPM LiMBUAN30BaHHOro obuwecTsa,
6a3npyeTca Ha TakoM acnekTe, Kak 06LLHOCTb CoLMasibHO-9KOHOMUYECKNX MHTEPECOB, KyJibTypa obuiecTBa,
MPUBEPXXEHHOCTb NI0AEN K naeasnam csoboabl 1 cnpaBenIMBOCTN.

Mpwn 3ToM Ba>kHO 06paTnUTb BHMMaHNE, 4TO B OT/IM4ME OT NPaBOBbIX HOPM, HOPMbI 3TUKW N MOpaJin He BCerpaa
MMeT NogKpenseHne B BUAe Mep rocyfapCTBEHHOIN0 NMPUHYXOEHUS.



N B Tex c/yvasix Korga Takme HOpPMbl HE 3aKPensioTCs, COLMalibHbIN KOHTPOJIb 3@ NOBEeEHNEM Yel0BEKA B
obuiecTBe OCYLIECTBSETCA C MOMOLLbIO 06LEeCTBEHHORO MHEHMS U OLLEHKU TOr0 WX MHOIO NOBEAEHUS, HYTO
noATankuUBaeT 4ieHoB obulecTBa AeACTBOBATb B COOTBETCTBUM C STUHECKMMU HOPMaMM U HOpMaMK Mopasu.
Heobxonumo, npexae Bcero, 06paTuTb BHMMaHWE Ha TO, YTO lOpPUANYECKas 3TUKa pacKpbIBAeT 1 nponaraHaupyeT
ryMaHHbIe HaYaJsia NPaBOOTHOLLEHM, KOTOPbIE CKIAAbIBAOTCS B Pa3/INYHbIX chepax XXM3HM obLLecTBa, a Takxe
OKa3blBaeT NO3UTMBHOE BO3AENCTBME KaK Ha 3aKOHOAATeNbCTBO, TaK U Ha NPaBONPUMEHUTENbHYIO NPaKTUKY.
Kpome Toro, Heo6xoA4MMo cKkasaTb O TOM, YTO LOpPUANYECKAs 3TUKA CMOCOBCTBYET NpaBuIbHOMY DOPMUPOBAHUIO
CO3HaHus, B3rnsaos paboTHMKOB opuanyeckon npodeccun. NMpu 3ToM opreHTauus naen, kKoTopble paboTatoT B
obnacTu roprucnpyaeHUumn, Hanpas/ieHa Ha HEYKOCHUTeIbHoe cobilogeHre HpaBCTBEHHbIX HOPM, a Tak)Xe Ha
JoCTxeHne n obecnevyeHne NOAIMHHON CripaBeasINBOCTY .

Kpome TOro, fesiTenbHOCTh 60/bLLION0 KOIMYECTBa FOCyAapCTBEHHbIX CTPYKTYP HENOCPEACTBEHHO CBSI3bIBAETCA C
3aWwmMToN npa., cBob6oA, YeCcTU U AOCTOMHCTBA Ye/I0OBEKA W FpaXkAaHWNHA, a Tak)Xe C 0XpaHo COBCTBEHHON YecTn n
penyTauuun. CrnpaBensiMBoCTb — 3TO MMEHHO MOPasibHO-MPaBOBasi KATEropus, KoTopas npenctasnseT cobon
JIOFNYeCKYI0 OLEHKY 06LLeCTBEHHbIX OTHOLLEHW B COOTBETCTBUN C KPUTEPUAMU, KOTOPbIE ABASAIOTCS
obLWenprHATLIMU HOPMaMn NOBeAEHUS NN 3adUKCUPOBaHbI B 06Le0653aTesIbHOM HOPMAaTUBHOM CUCTEME —
3aKoHe. TpeboBaHNs MOPasnN CTAHOBATCS IOPUANYECKN 3HAYUMBIMU JIMLLL B TOM CJlyyae, KOrfa oHu
KOHKPEeTM3MPOBaHbl YKa3aHneM Ha 06583aHHOCTb X coBMtoAeHNS B MPaBOBbIX HOPMaX.

MpaBo siBnAeTCcsA 06yC/I0BAEHHbLIM MOPasibHbIMU TpeboBaHNSAMU CrpaBeqSINBOCTM, KOTOPbIE OT/INYAIOT BCe
COLMaNbHbIE OTHOLIEHUS, COOTBETCTBEHHO, HEJ/lb35i MOHUMATb CNPaBea/IMBOCTb UCKOYNTESIbHO B Ka4ecTBe Kak
MOpasbHOW, TakK 1 NPaBOBOW KaTeropmu, NOCKOJIbKY ee AeiCTBME Mpu 3TOM B 3HAYNTEJIbHOW Mepe cy)XaeTcs. B To
Ke BpeMsi, Mbl JO/IKHbI NPU3HaTh, YTO UMEHHO MNPaBOo - 3TO Ba)KHENLLWIA PerynsTop obLieCTBEHHbIX OTHOLLEHWIA 1
4YTO MMEHHO MpaBo, 61arogapsa Ha/MYMIO CTPOro onpeaeneHHbIX NPaBoBbIX HOPM, NMO3BOJISET «U3MEPUTb U
B3BECUTb», COOTHECTU CyLlee C AO/IKHbIM. I CaMO MOHATME HOPMbI, MepPbl FOBOPUT 06 MMMAHEHTHOM MPUCYTCTBUN
30€eCb CNpPaBeasIMBOCTU KaK Mepbl OOJ/KHOMO, Kak NPUHLIKNA CYLWEeCTBOBAHWS N AeNCTBUS. I3 3TOro MoxxeT
cflefoBaTb U TO, YTO HOPMa MpaBa caMa Mno cebe He MOXXeT NMeTb HeCNpPaBeA/IMBOr0 XapakTepa, a 3HauuT, ecain
[encTBMe peasin3yeTcs B pamMmKax NpaBoBOM HOPMbI, TO OHO anpuopu cnpaeseannso. VIMeHHO Yepes npaBo BCe TO,
4YTO OTHOCUTCA K Ccchepe Mopasun, NpruobpeTaeT 3aKOHHYI0 cuiy. Wl cnpaBen/IMBoOCTb, KOHEYHO Xe, He ABNsSeTCs
WCKJTIOYEHMEM.

PaccMOTpuUM HEKOTOpPbIE NMPUMeEpSI.
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