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AKTYanbHOCTb TeMbl UcciefoBaHus. NoHATME NCKa 3aKOHOAATeIbHO He 3akpenJieHo, a ero NPoTUBOPEYNBOCTb
NMPOSABAAETCA B PA3/IMYHbIX HAYYHbIX ornpefesieHnsax, B KOTOPbIX OTCYTCTBYET onpenesieHHOCTb B BUAax 1
HaVMeHOBaHNAX UCKOB U UX e ANHOWN Knaccudmnkaumu.

B Teopuu rpaxxaaHCcKoro Cygonpon3BoAcTBa CyLEeCTBYeT HECKOJIbKO B3r1940B Ha KJacCudurkaumio NCKOB,
KoTopble B 60/IbLLUNHCTBE CBOEM HEOAHO3HAYHbl U NPOTUBOPEYUBLI. PAaCCMOTPUM 1 NpoaHann3upyem B AaHHOM
KypcoBon paboTe cunbHble 1 cnabble CTOPOHbI Hanbonee pacnpocTpaHeHHbIX KpUTepUeB Knaccupunkaumm NCKos.
B npoueccyanbHON HayKe TpaguLMOHHbIE KPpUTEPUM Knaccudurkaumm nckos 6asnpyoTcs Ha cenyowmx
OCHOBaHMUAX:

-npoueccyasibHo-NpaBoBas Knaccudurkauyma (no npegMeTy 1 uenm cyaebHoro pa3bupaTtenscTaa);
-MaTepuaJsibHO-NMpaBoBas Kaaccupukaumsa (no npeameTy 3aWmnThl);

-Knaccuurkaumsa No xapakTepy 3almiaeMbiX B FPaXKAaHCKOM npoLecce HTepecos.

B cooTBeTCTBUM C NpoLeccyasibHbIMU KPUTEPUAMU NCKN MOXKHO pa3fesinTb Ha TPY KaTeropumn: NCKM O NpU3HaHuu,
NCKN O MPUCY>XAeHnn n npeobpasoBaTesibHbIE.

Ob61beKT nccnenoBaHUa COCTaBNAOT obLeCTBEHHbIE OTHOLWEHUA, CKAaAbliBatoWmMecs Npu NcciefoBaHnm NHCTUTYTa
BWUOOB NCKOB B rpa)kgaHCKOM npouecce.

MpeomeToM nccnenoBaHns HacTosiwen paboThl ABAAIOTCA HOPMbI MpaBa, perynmpytolmne Buabl UICKOB B
rpa>kAaHCKOM rnpouecce.

Llenbto nccnenoBaHuns ABAsSeTCA NMPOBECTN CPAaBHUTESIbHbBIA aHaIN3 BUAOB MCKOB B FPa>kAaHCKOM rpoLiecce.

Ona focTuxeHns NocTaBsieHHOW uenn 6binm chopMmynmpoBaHbl cneayolime 3agaqm:

1. packpblTb onpeaeneHne ncka B rpaxAaHCKoM npowecce;

2. paccMOTpeTb ANCKYCCUMN O KJlaCcCUPUKaLMM UCKOB B rPa>ka4aHCKOM rnpoLiecce;

3. NpoaHann3nMpoBaTb OTAEJIbHblEe BUAbI NICKOB B MPa>KAaHCKOM Mpouecce;

4. nccnenoBaTb UCKU B 3alLNTY NMpasB HeornpeaesieHHOoro Kpyra Ay (rpynrnoBble), oTrpaHuYeHmne rpynrnoBbiX NCKOB
OT AaHHbIX CMEXHbIX 3alMTHbIX MEXaHNU3MOB.

MeTofonormyeckas 0CHOBa nccaenoBaHNsA. MeToa0N0rM4eCcKy0 OCHOBY MCC/Ief0BaHNA COCTaBWUAN 06 eHayYHbIN
AVanekTUYeCcKnn MeTon No3HaHUA, a Takxe cnegyowme obuime, cneymanbHble U YaCTHbIE METOAbLl UCCeA0BaHUSA:
hopManbHO-IOPNANYECKUIA, CUCTEMHbIN, KOMMIEKCHbIA, HOPMaTUBHbIN.

HopmMaTumBHYyI0 1 aMnupunyeckyto 6asy nccnepnoBaHmsa coctasuanm: KoHctutyums PO; TMK PO, nHble maTepuansl
IOPUANYECKON MPaKTUKMN.

TeopeTnyeckaa oCHoBa nccnenoBaHusa. TeopeTn4eCcKon OCHOBOW UCCIef0BaHNSA ABAAIOTCA TPYAbl POCCUACKUX
YYeHbIX MO rpa)xgaHCKo-npoueccyajibHOMY rnpasy, Takue Kak: ApryHos B.B., bopTHukoBa H.A., Bypmuctposa C.A.,
Bnacos A.A., KpaweHunHHukoBsa I.B., Neprayes C.A., 3akapseBa M.M. n gpyrve aBTopbl.

CTpykTypa KypcoBon paboTbl. KypcoBas paboTa COCTOUT U3 BBEAEHWUS, ABYX MMaB OCHOBHOIO TEKCTa, 3aKJI04YeHUs,
CMMCKa NCMNOJIb30BAHHbIX MUCTOYHUNKOB.

1 TeopeTuyeckme acrnekTbl CyLLHOCTU BUOOB MCKOB B FPakKAaHCKOM npoLiecce

1.1 OnpepeneHne ncka B rpa>KgaHCKOM npouecce

HecmoTpsa Ha pa3Horaacus nNo NoBoAy NOHATUS NCKA, COOTHOLIEHMS KaTeropun "rpa>kaaHckoe cyaonpon3BoacTeo”
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M "rpa>kgaHcKun npouecc”, Bpsag nv kTo byaeT oTpmuaTh TOT haKT, 4TO MCKOBOE MPOM3BOACTBO - 3TO
CaMOCTOATENbHbLIN BUA, FPa>kAaHCKOro npouecca (rpa’kAaHCKoro Cygonpon3BoACcTBa), MepBbii B UCTOpUn 1 opma
3aWnTbl CybbeKTMBHbIX NpaB. To, 4TO 3TO hopMa 3anThl CyObeKTUBHbIX Npas, 60NLWNHCTBO Nt04en He
oTpuuaeT. CynebHoe pa3bmpaTenbCcTBo npeacTasnaseT cobon NosHbIM Habop NPMHLMMNOB rpa>kAaHCKOro npowuecca
N rpa>kgaHCcKo-NpaBoBOM (hOpMbl CYyAONPON3BOACTBA N pacCMaTpPMBaET nogasnsioLliee 60bWNHCTBO FpaKgaHCKUX
aen.

B I'MK P® oTcyTcTByeT noHATUe "nck". Yactb 1 cT.3 MK PO [2] npeaycmaTpuBaeT, 4To noboe 3aMHTEepecoBaHHoEe
nnuo BnNpase 06paTUTbLCA B Cy [ 3a 3alLUTON HapyLUEHHbIX UK OCNapuBaeMbIX NpaB, CBOOOA U 3aKOHHbIX
WHTEepecoB B NopaAKe, yCTaHOBJEHHOM rpakAaHCKUM MpoLeccyasibHbIM 3aKOHO4aTeNbLCTBOM. Takoe obpalieHue B
Cy[l Ha3bIBaeTCs NCKOBLIM 3asaBneHneM. Nog NCKoOM noHnmMaeTcs TpeboBaHMe UCTUA K OTBETUYMKY, NpeabsABIseMoe
Yyepes cy NepBOoN MHCTaHLUMK, O 3aLlUMTe NpaB NN OXPaHsAEeMbIX 3aKOHOM MHTEPeCcoB NCTLa. AHaNOrn4yHoe
onpenesnieHne oTPa>KeHOo B lopuanydeckonm nutepatype. B n.5 NMNoctaHoBneHns NneHyma BepxosHoro Cyna P® ot
19.12.2003 Ne 23 «O cynebHom pelwieHumn» [17] ykasaHo, 4TO NMpeabaBAEHHbIAN UCK pacCMaTPMBaETCA U
pa3peliaeTcsa Mo OCHOBAHUSAM, YKa3aHHbIM NCTLOM, 1 06CToATeNbCTBaM, NpeAcTaB/ieHHbIM Ha pacCMOTpeHne cyaa
B COOTBETCTBUM C 4.2 CT.56 [MTIK PO,

YynTbiBas HopMbl MK P® 1 obwme npmMHUMNBLI Cy40NMPON3BOACTBA, MOXKHO CAeNaTh BbIBOA, 4TO NOA4 NCKOM
MOHMMaeTCsA MaTepuasbHO-NPaBOBOE M NpoueccyanbHoe TpeboBaHue, NpeabsABASEMOE NCTLLOM K OTBETHUKY,
COOTBETCTBYIOLLEE HOPMaM MNpaBa 1 HarnpasB/ieHHOe Ha 3allnTy HapyLUEHHOro npasa, KOTopoe OCyLeCcTBAAETCH B
dopme NCKOBOro 3adBAEHNSA N ero peaansaumm Yyepes cyn NepBol MHCTaHUMU. MOXXHO caenaTb BbIBOA, YTO 3TO
MPOUCXOANT Yepes Cyd nepBon UHCTaHUMK. Taknum obpa3om, caM UCK, B OTJINYME OT MCKOBOrO 3asBJIEHUS, He
nMeeT MaTepuasbHbIX NPU3HaKOB. B Lenom cyaebHbin NpoLuecc ABASETCA UHTErpaTUBHbLIM NOHATMEM U BKJIOYaET B
cebsa oBa acnekTa: MaTepuanbHO-NPaBOBON M NpoLeccyanbHbin. MepBbi - 3To TpeboBaHMe NCTLA K OTBETYUKY,
BTOpPOW - TpeboBaHMe UCTUa K cyay o0 pa3peweHun cnopa [3, C. 101].

Mop s3nemMeHTaMm MCKa NOHUMAIOTCH COCTaBHbIE YaCcTU, KOTOPbIE OTPaXkaltoT ero coaepxxaHue un
VHANBUAYaNM3NPYIOT UCK. CyLLEeCTBYIOT ABYX- U TPEXYNEeHHbIe CTPYKTYpbl NCKOB. Hanbonee obocHoBaHHOM
npeacTaBffeTCca ABYXYEeHHasa CTPYKTYypa UCKa, KoTopasa hakTUYeCKu COAEePXUT ABa dNeMeHTa: npeameT u
OCHOBaHue. lMog NpeAMEeTOM MCKa NMOHUMaeTCsa MaTepuasibHO-NPaBoBoe TpeboBaHMe UCTLa K OTBETUUKY.
BellleCcTBEeHHbI XKe NpeaMeT crnopa - 3TO MaTepuanbHble 6nara (1mbo nMmylecTso, NMbo onpeneneHHas
neHexHas). OCHoBaHMe NCKa - 3TO aKTMyYeckas cuTyauns, Ha KOTOpPO ocHoBaHO TpeboBaHMe NCTUa N C KOTOPOK
3aKOH CBA3bIBAET ONpefesieHHble NpaBoOBble NOCNeACTBUA. B paMKax KNacCM4eCcKoro 0OCHOBaHUS NCKa MOXKHO
BbIOENINTb Fpynnbl hakToB. PakTbl MpaBoobpasyowero xapakrtepa, NoOATBEP K AAlOLLME CaMO CYLLEeCTBOBaHME
CMOPHOro MaTepurasibHOro npasa; pakTbl aKTUBHOIO MM NAacCMBHOro 060CHOBaHMSA, NOATBEPXKAaoLWKMe, YTO
CMNOPHOE NPaBo MPUHAANEXNT UCTLY N 4TO OHO HapYLUEHO OTBETYMKOM; (paKTbl aKTUBHOIO MM NAaCCUBHOIO
060CHOBaHMS, NOATBEPXKAAKOLLME, YTO MaTepuasibHoe NPaBo (hakKTUYECKN HAPYLLUEHO MW MOXET BObiTb HapyLLIEHO.
daKTbl OCHOBaHUA NCKa, MOATBEPXKAAIOLLNE HAINYMNE NN BO3MOXXHOCTb HapyLUeHWSA MaTepuasibHOro npasa nam
Hann4yme cnopa ob 3ToM npase.

NcKkoBoe Npon3BoACTBO KakK CaMOCTOATE/IbHbIN BUA, MPaK4aHCKOro CyAonpon3BoACTBa - 3TO YCTaHOBJIEHHOe
HopMamu Mpa)KgaHCKOro NpoLeccyasnbHOro kogekca P® cyaonponsBoACTBO AJ19 PACCMOTPEHUSA N paspeLleHmns
CNopoB 0 CYOBLEKTUBHLIX MpaBax, pPUANYecknx 0693aHHOCTAX N 3aKOHHbIX NHTepecax CybbekToB
rOpM30HTaNbHbIX NpaBooTHoweHun [4, C. 597].

CyTb MCKOBOIr0O Cy0MNPOM3BOACTBA 3aKJ/l04aeTCs B MPOBEPKE rParKAaHCKMMM CyJaMn 3aKOHHOCTU NpPaBOBbIX
TpeboBaHMNN, 3a9BAIEHHbIX OAHMUM JINLOM MO OTHOLUEHUIO K ApyroMy. CyLIHOCTb UCKOBOM (DOPMbl 3aLLUTbI NpaB
3akJlloMaeTCa B onpenesieHHoOM Cynonpon3BoACTBE MO PAaCCMOTPEHUIO U pa3peLleHnto CNopoB O npaBax
paBHOMpPaBHbIX CYyOBbEKTOB rpa)kaaHckoro obopoTa Mo 3awuTe nNpas, KOTOPbIE, Kak NonaraeT UcTel, HapyLeHbl
WJIN OCropeHbl B YCTAaHOBJIEHHOM 3aKOHOM nopsgke. NpeamMeToM MCKOBOIro Cy40rnpon3BoACTBa SABJAAIOTCA Copbl O
Cy6beKTUBHbBIX FPaXKAaHCKUX NpaBax, T.e. TaKMe CNopHble MaTepurasibHble MPaBOOTHOLLEHNS, B KOTOPbIX B3aMMHOe
MoJIOXKEHNE YH4aCTHUKOB XapakKTepun3yeTcss paBeHCTBOM U UCMO3UTUBHOCTbLIO.

1.2 Anckyccum o Knaccmukaumm NCKOB B FpakAaHCKOM rpouecce

B HacToswee BpeMa CyLeCTByeT MHOXXEeCTBO CMOPOB M BOMPOCOB OTHOCUTE/IbHO Pa3HOBUAHOCTEN UCKOB B
rpa>kaaHCcKoM npouecce. Tak, HEKOTOPble aBTOPbl YyTBEPXKAAIOT, YTO NCKOB CTOJIbKO, CKOJIbKO CyLLeCcTByeT
MPaBOOTHOLLEHUN, PeryanpyemMbix 3aKOHOM, N CTOJIbKO, CKOJIbKO CyLLeCTBYET MPaBOOTHOLIEHNIN, KOTOPbIE MOTryT
6bITb CO34aHbl OrOBOPOM. HEKOTOpPbIE yHYEHBIE TaKXKe YTBEPXKAAIT, YTO KJacCUprKaums NCKOB B FParkAaHCKOM
CyOO0Mnpon3BOACTBE OCYLLECTBAAETCA TO/IbKO MO CTPOro onpeAesieHHbIM OCHOBaHUAM. B pocCcMnckon Hayke
rpa>kAaHCKoro npouecca CywecTByeT HECKOJIbKO B3rIA40B Ha 3TY KJacCudukaumio, MHorga gake
npoTusopevawmx apyr gpyry [11, C. 941].
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