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AKTya/IbHOCTb TeMbl NCC/IE[0BaHNSA onpeaensieTcs cylecTBoBaHMeM 6payHOro 4OroBopa B POCCUACKOM
3aKOHOOaTesIbCTBE U NPaBOMNPUMEHNTENLHON NMPaKTUKe rnocae BBeaeHnsa B gencreve ¢ 1 aHBapsa 1995 roga 4yactm
nepson NpaxaaHckoro kogekca PO (panee - FK PO ). YacTtb 1 ¢cT.256 TK P® npeaycMaTpmBaeT, 4TO NMYLLECTBO,
Ha)xuToe cynpyramMmm Bo Bpems bpaka, ABNAE€TCA UX COBMECTHON COBCTBEHHOCTbIO, €C/IN AOrOBOPOM MeX Ay HUMU
He YCTaHOBJIEH MHOW PeXNM 3TOro MMyLLecTBa.

C 01.06.2019 roga BCcTynuaa B cusy nornpaska K cT.256 'K PO, onpegensiowasn cornalieHne, KoTopbiM Cyrnpyrum
MOFYT YCTAHOBUTb MHON pexxnm obuiero nmyulecTsa, T.e. CJloBo "gorosop" 66110 3aMeHeHOo Ha "6payHblii AoroBop".
[MosiBneHne 3TOro pelarLwero nojoXXeHns B 'pakaaHCKoOM Kogekce PO gano cynpyram npaso Ha JOrOBOPHOM
OCHOBE YyCTaHOBUTb Hanbonee NoAXOAAWMNN A8 HUX MPABOBOM peXXnM (coBMecTHas COBCTBEHHOCTbL, AosieBas
COBCTBEHHOCTb MK pa3fesibHas) NpMHaANEKaLWero M nMyLecTBa.

BcTynas B 6pak, 60/1bLIMHCTBO N0AEN He 3aAyMbIBAlOTCA O TOM, Kakoe NMYLLEeCTBO OHU NpnobpeTyT n kak byayt
MM NoNb30BaThCA B byayLiem.

OnHako nocne pactopxeHusa 6paka 60NbWINHCTBO CEMEN CTajJIkKuBalTCca ¢ npobnemon pasgena obuwero
MMyLLeCcTBa.

B Poccun peryanpoBaHne MMyLLECTBEHHbIX OTHOLLEHUIA MOCpeAcTBOM 6payHOro A4OroBopa NosABUIIOCH C MepexonoM
K PbIHOYHOW 3KOHOMUKE U HE TOJIbKO CNOCOBCTBOBANO CHATUIO MHOMMX OFPaHMYEeHUIA Ha NMpaBo rpakaaH
pacrnops>aTbCs CBOMM nMyLLecTBOM. CTabuibHble OTHOLLEHMSA C MHOCTPaHLLaMN Tak>Xe CTasiv MOCTOAHHbIM
NCTOYHNKOM A/ NepecMoTpa 1 3aMMCTBOBaHMS onbiTa 6a30BbIX LLEeHHOCTeN obuwecTBa B LLEJIOM N CEMbU B
YaCTHOCTW. 3aKOHOL4ATENbCTBO MHOIMMX Pa3BUTbIX CTpaH 3anaja Npu3HaeT Lesecoobpa3HOCTb 3aKIl04eHNS
6payYHbIX KOHTPAKTOB. XOTS B pa3HbIX CTpaHax 3Ta CUCTeMa MMeeT CBOU OT/INYNSA, OCHOBHasA Lenb 6padyHoro
[0roBsopa - NpefoCcTaBUTb CyrnpyramMm OCTaTOYHO LLUMPOKY BO3MOXXHOCTb KOPPEKTUPOBKU UMY LLECTBEHHbIX
oTHoweHnn B 6pake, 4TOObLI OHW MOrANM OTONTK OT YCTAHOBAEHHOW 3aKOHOM CUCTEMbI, KOTOpas aBTOMAaTUYECKN
HayYMHaeT 0eNCcTBOBaTb C MOMEHTa 3akJoyeHns bpaka.

XoTHA MHCTUTYT BpayvHoro gorosopa 6bia 3akpenneH B bpavyHo-ceMmeliHOM 3akoHoAaTenbcTBe 6osee 20 neT Ha3ag,
[0 CUX NOP MHOrMe BOMPOChl OCTATCA HEPELLUEHHbIMU U BO3HMKAKOT HOBble Npobaembl. 9T npobiemsl
CYLLEeCTBYIOT KaK B TeOpuMn, Tak 1 Ha NpakTuke. Hanprumep, 4o cux Nop He onpejeseHa rnpasosas npmpoaa
6payvHoro gorosopa. OgHM aBTOpPbI CHMTAIOT, YTO 3TO rPa)KAaHCKO-NpaBoBas caeska. [lpyrme cymTatoT, 4TO
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6payHble [OroBOpPbl OTHOCATCH K CEMeNHOo-NpaBoBbIM caesikaM. B Poccun cumTaloT, 4To 6payHble 4oroBopbl
paccynTaHbl B OCHOBHOM Ha OfpeesieHHYI0 CoLMalibHYI0 0OLWHOCTb - COCTOATEsIbHbIX IIOAEN, N MO3TOMY
MaflonHTepecCHbl Ans 6onbLWNHCTBa HaceneHns. OQHaKo 3TO He coBceM Tak. CerofHs Bce 6osbLUee YUCNo Noaen
CO CpefHVM YpPOBHEM AoxoAa 3ako4atoT bpayHblie 4OroBOPbLI NpY BCTYMNAeHUN B 6pak. 3To MOXXHO 06BbACHUTL
TEM, 4TO OHU CTpeMATCA obe3onacuTb ceba Ha CryYal, eCnm ux Cyrnpyr oKakeTcs HeCcoCTosATeNbHbIM B Bpake. B
OT/NIMYME OT HeKOTOpbIX 3apybexxHbIX CTpaH, B Poccuun 3akntoyeHne 6payHoro 4orosopa He ABnseTCA
obazaTenbHbIM. Poccninckoe 3akoHoA4aTeIbCTBO NpefoCcTaBaseT rpaXkaaHaM NpaBo cCaMUM onpefenaTb CBOU
MMyLLIeCTBEHHbIE OTHOLWEHNSA B Bpake, HO He 06a3biBaeT ux AenaTb 3T0. BBeaeHne nHctutyTa 6pavyHoro gorosopa
OoTpaXkaeT 3afa4n CEMeNHOro npaBa B COBPEMEHHbIX YC/IOBUSAX, KOTOPblE B OCHOBHOM Y4YUTbIBAlOT UHTEPECHI
npegnpuHUMaTesien B YCNOBUAX PbIHOYHOWM SKOHOMUKK U TPebyoT 60/bLIEN CaMOCTOATENLHOCTY B ONpenesieHnmn
UMyLLLeCTBEHHbIX NpaB 1 06A3aHHOCTEN Cynpyros.

Ob61beKkT nccnenoBaHUa CoCTaBNAOT obLLeCTBEHHbIE OTHOLEHUS, CKAaAblBatoWwmMecs Npu ncciefoBaHnm NHCTUTYTa
6payHOro fOroBopa B CUCTEME MHCTUTYTa OXpaHbl 1 3alnThl ceMbUu B Poccuiickon ®epepaumu.

MpeomeToM nccnenoBaHMa HacTosiwen paboThl ABNAIOTCSA HOPMbI NpaBa, perynavpytowme 6payvHblini 4OroBOp B
cucTeMe MHCTUTYTa OXpaHbl U 3almnTbl ceMbh B Poccnnckon degepauuu.

Llenbto uccnenoBaHus aBnseTcs aHanms 6payHoro 4orosopa B CUCTEME MHCTUTYTa OXpPaHbl U 3alWMTbl CEMbU B
Poccuinckon ®epepaunn.

Ona [oCcTu)XxeHnsa NoCcTaB/IEHHON uenn 6binm cchopMynmpoBaHbl cneayouie 3anadn:

1. paTb NOHATUE BpavyHOro 4OroBopa;

2.paccMoTpeTb NpaBoBYlo Npupoay 6pavyHoro 4orosopa;

3.nccnenoBaTh cogep>kaHme 6payHOro Aorosopa;

4.npoaHann3npoBaTb NOPSAAOK 3aKIIOYEHUS, U3MEHEHNSA U pacTopXKeHns bpavyHoOro Aorosopa.

MeTofonormyeckas 0OCHOBa nccaenoBaHNsA. MeToa0N0rM4eCcKy0 OCHOBY MCC/Ief0BaHNSA COCTaBWUAN o6 eHayYHbIN
AVanekTUYeCcKNn MeTon No3HaHUA, a Takxe cnegyowme obuime, cneymanbHble U YaCTHbIE METOAbl UCCef0BaHUSA:
hopManbHO-IOPNANYECKUIA, CUCTEMHbIN, KOMMAEKCHbIA, HOPMaTUBHbIN.

HopmaTumBHYI0 1 aMAnpurYeckyto 6aly nccnenoBaHMsa COCTaBUAN: 3aKOHOAATeNbCTBO PP, KoHCTUTYuUmna PO; TK PO,
CK P® nHble MaTepuasbl IOPUANYECKON MPaKTUKN.

TeopeTunyeckaa oCHoBa MccnenoBaHusa. TeopeTn4eCcKon OCHOBOW UCCIef0BaHNA ABAAIOTCA TPYAbl POCCUACKUX
y4YeHbIX Mo npasy, Takue Kak: Aranos C.B., l'yces A.O., JloremHa C., Mukpiokos B.A., dpoweHko T.B., Yy4ak A.l.,
MuyenuHuesa J1.M., Ynebawes A.X., YHedpaHoBa E.A. 1 fpyrme aBTopbl.

TeopeTnyeckas 3Ha4YNMOCTb NCCNEA0BaHNS 3aKJ/04YaeTCsa B TOM, 4TO CPOPMYIMPOBaHHbIE B HEN TeopeTnieckme
MOJIOXKEHUA MOryT BbITb NCMOJ/Ib30BaHbI B LLeASX fafibHEALIEero U3y4eHnsa 1 pelleHmns akTyanbHbiX npobiem
6payHoro gorosopa no 3akoHoaaTesbCTBy PO.

MpakTnyeckasa 3Ha4MMOCTb UCC/IeL0BaHNA COCTOUT B TOM, 4TO COAEpPKalLMecs B HEW MOJIOXKEHNSA, NpakTudyeckne
pekoMeHaauum MoryT 6bITb B AasibHeWLWeM NCMOoJSib30BaHbl Npy pa3paboTke LeneHanpaBaeHHbIX N KOHKPETHbIX
Mep, HanpaBJIeHHbIX Ha COBEpLUEeHCTBOBaHUM BpayHOro AoroBopa no 3akoHoAaTenbCTBy PO.

CtpykTypa paboTbl. PaboTa cOCTONT 13 BBEAEHMS, ABYX Pa34esioB OCHOBHOIO TEKCTA, 3aKJIl04YeHNs, CN1cKa
NCNosb3yeMON NUTepaTypbl U NCMOJIb3YyeMbIX NCTOYHUKOB.

JNeranbHoe onpegaenerHne 6pavyHoro goroeopa AaHo B cT.40 CK P®. bpa4HbiM AOrOBOPOM MNPU3HAETCA cornalleHne
nnu, BCTynawowmx B 6pak, uam cornalleHme cynpyros, onpegensioliee nx MMyLlecTBeHHble npasa 1 06a3aHHOCTH
B Nepuof 6bpaka 1 (1K) B clly4ae ero pactop>keHus".

Ha npoTsxeHun 4NnTenbHOro BpEMEHM y4YeHble onpenensioT npaBoByto npupoay 6bpayHoro gorosopa. OgHako oo
CUX NOP B IOPUANYECKON nuTepaType HeT eANHOro MHEeHNS No 3TOMY BoMnpocy. CTOPOHHUKM NEPBON TOYKU 3peHns
yTBEPXXAAoT, 4TO 6payHbIA 4OFOBOP MO CBOEN NMpupoae ABAAETCA rpa>KAaHCKO-MpaBoBbIM A0roBOpoM. Tak, M.U.
BparvHckuii n B.B. BUTPAHCKNI CHUTAIOT, 4TO BpayHbI AOrOBOP - 3TO BCEro JIMWWb FPa*kKAaHCKO-NpaBoBas CAeskKa,
HanpasJ/leHHas Ha YCTaHOBJIEHUE NN N3MEHEHMe NMYLLEeCTBEHHOIr0 pexxnma Cyrnpyros. B kavecTse asfbTepHaTUBbI
M. B. AHTOKOJIbCKasi, Hanpmmep, CYUTAET, 4TO BpayHbIN LOrOBOP HNYEM HE OT/INYAETCHA OT FPaKAaHCKO-NPaBOBOro
[Oorosopa. 3TO CBA3aHO, NpeXae Bcero, C TeM, 4To 6payHbI [OroBOp HanpaBJ/ieH Ha yCTaHOBJIeHMEe Un
M3MeHeHMe NpaBoBOro pexxnma NMyLLeCcTBa, KOTOpoe OTHOCUTCA K cdhepe AeNCTBUS FrpakaaHCKoro rnpasa.

Mopn copnepxxaHuem noboro Aorosopa, B ToM Yymucne n 6padyHoro, cneayeT NOHMMaTb CUCTEMY YC/I0BUIA, Ha KOTOPbIX
3aKJilo4aeTCs 4orosop.

MNMepeyeHb ycnosuin 6pavyHoOro AoroBopa, NpefyCcMOTPEHHbIN CT.42 CK P®, 9B1S€TCS OTKPbIThIM, MOCKOJIbKY 3aKOH
[OMyCKaeT BKJl0YEHNE B TaKOW A0roBop NtobbiX yC0BWIA, 3aTparnBaoWmnx MMYLLECTBEHHbIE OTHOLLIEHUSA CYrNpyros.
Cynpyruv Bnpase CaMOCTOSATESIbHO ONpefensiTh YC/I0BMS, KOTOPbIE OHW XXEeNaloT BKAYMTb B BpayHbIi fOorosop, C
y4eToM onpepfesieHHbIX OrpaHnYeHnn. 3TN OrpaHnYeHns n3noxeHol B 4.3 ¢T.42 CeMmenHoro Kogekca. JaHHas



HOpMa r1acuT, 4To "BpayHbi SOrOBOP HE AOJ/DKEH COLEpPKaTb MOJIOXKEHWA, PEryINPYOLWMX NPaBocnocobHOCTb K
neecnocobHOCTb Cynpyros, NpaBo Ha obpalleHne B Cyh 3a 3aWMTON CBOUX MPaB, JINYHbIE HEUMYLLLECTBEHHbIE
OTHOLLEHNA MeX Ay Ccynpyramu, npasa 1 0653aHHOCTM CynpyroB B OTHOLLIEHUW AeTeln, npeaycMaTpuBaloLwmx
orpaHnyeHne npaBa HeTPyLoCnocobHOro cynpyra Ha NoJslyd4eHne cogep>xaHus, CTaBsAWMX 04HOMO U3 CYyNpyroBs B
KpalnHe HebnaronpusaTHOE NOJIOXKEHNE NN COAEPXKaTb UHbIE YCI0BUSA, MPOTMBOPEYaLLME OCHOBOMOJIaraoLwmm
npuHUMnam cemMenHoro npasa" .

MpeomeT 6payHOro JOroBopa SABAAETCA HEOTHEMIEMON HYacTbio ero cogep>xaHusa. CornacHo sierasibHoMy
onpepeneHnto bpayHoro gorosopa, npegycMoTpeHHoMy cT.40 CK PO, ero npeaMeToM SIBAAIOTCH UMYLLLECTBEHHbIE
npasa 1 064a3aHHOCTM Cynpyros B nepuod 6paka n (uaun) B criy4ae ero pactop>XeHus. AHanm3 OaHHOro
onpepeneHns NpMBOAUT K BbIBOAY O HEOOXOAMMOCTUN paclumpeHmns cepbl AencTemsa bpavyHoro JoroBopa 3a c4eT
BKJIIOYEHMWS B HEM0 He TOJIbKO MMYLLECTBEHHbIX, HO 1 HEUMYLLLeCTBEHHbIX OTHOLUEHWN CynpyroB.
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