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COOEPXAHUE

BBEOEHWE 3

naBa l.TeopeTnyeckmne acnekTbl Pa3BUTUA UCTOPUN TEOPETUYHECKOW ropucnpyaeHumn 6
1.1.10peBOOLNOHHBIN NEPUOL 3apOXKAEHNA TEOPEeTUYEeCKON pucnpyaeHumnn 6
1.2.CTaHoBNEHMe TeopeTnyeckon opucnpyaeHumm B XIX seke 12

naBa 2.CTaHOBNEHNE TeOPETUYECKOMN IOPUCNPYAEHLNN: COBETCKUA U COBPEMEHHbLIN nepuobl 19
2.1.CoBeTCKON Nepuoa CTaHOBJIEHNA TeOpeTUYeCKon topucnpyneHumm 19

2.2.TeopeTuyeckas opucnpyaeHums B coepeMeHHon Poccun 29

3AKJTFOHEHWE 36

CMNCOK UCNONb30BAHHOW NIUTEPATYPbI 39

1.2.CTaHOBNIeHNE TeopeTnYeckon opmucnpyaeHummn B XIX seke

Bo3HukLas B XIX Beke no3mTuBHas dunocodusa (punococpus Haykmn), peanusys cebs, onpenennna eue oaHo
HanpasJieHne pa3BUTNA NPaBOBOM MbIC/IN - HAYKY (Teopuio) npasa.

3afadva HaykKu npasa - NCMN0JIb3YyS OCHOBbI HaYy4YHOM TpPaauumMn N CUCTEMY MeTOA0B, CO34aTb YHUBEPCAJIbHYIO
MoZLesib, MO3BONAOLWYI0 00BACHATL Pa3IMyHbIE NPaBOBLIE SBJIEHUSA, MPOrHO3MPOBaTL X pa3BuTue n obecnevmBaTb
IOPNANYECKYIO MPAaKTUKY B COOTBETCTBUN C 06 BEKTUBHLIMU TEHAEHLUMAMMN, 3a4aHHBbIMUA MPUPOLON STUX ABJIEHUNA.

B oT/n4mne oT cyLecTBOBaBLWIMX A0 HEE MPABOBbIX AOKTPUH U IOPUAMNYECKMX AOMM, HayKa O rnpaBe NbiTaeTcs
NOAHATb MOHUMaHWE NpaBa A0 YPOBHSA €CTECTBEHHOW HayKuK, MOCTPOMB KOHLIENLUIO NpaBa 6€3 NpuBA3KM K Kakom-
nnbo KynbTypHON Tpaauumm nnm obiecTsy. BrnepBble Takme MonbiTKK BblnnM NpeanpuHATEI B eCTeCTBEHHO-
NMpaBOBOW LLUKOJIE U B AajibHENLLEM PEeasiN30BbIBaJINCL C PAa3/INYHBIMU BapraumMaMm B pasHbix obnactax; B XIX Beke
yTBEpP>XAas10Cb, YTO NPaABO AO/HKHO MOHMMATbCA Kak HayKa U Y4TO NpaBo A0/HKHO BbiTb MOCTPOEHO KaK 06beKT
Hayku. (H.H. Tapacos).

Tpyabl HeMeukunx (Panbk, Mepkens, MocT) n pycckmnx (KanyctuH, PoxxgecTtseHcknn, KopkyHos, LLieplieHeBuny)
nMpaBoBeOB NMPETEHAO0BAIM Ha 3aMeHYy Kak MeTajm3nyeckon omnocodpum npasa, Tak 1 JINLLEHHON CBOEr0
npeameTa sHUmMKAoneamn npasa (KopkyHos, LeplieHeBuny). OH co3han Teopuio lopucnpyaeHumn, Kotopas
copMmpoBanacbk Kak camocToaTenbHaa yyebHaa gucumnanHa .

dopMupoBaHMe TeopeTUYeCKon topncnpyaeHumnm B XIX seke npomcxonmnao nog BamsaHNEM ABYX OCHOBHbIX
haKTOpOB.

Bo-nepBbIX, pOMaHO-repMaHCKmne IopUCTbl Ha NMPOTAXKEHNN BEKOB CTPEMUINCL NPEACTaBUTb MPaBO Kak CUCTEMY, TO
eCTb CMCTEMaTUYeCKoe OTHOLWEHNE K NpaBy, CyLLeCcTBOBaBLUEEe elle CO BpeMeH No34HUX rpocCcepmnaHLEeB.
Bo-BTOpbIX, NOYNTaAHME HAYYHOIr O 3HAHUSA, NepeakTyaan3npoBaHHoOE NO3NTUBUCTCKON unocoduren O. KoHTa,
cchopMMpOBaBLLENCS B pe3yfibTaTe "MepBon Hay4YHOWN pPeBONIOLMN" B €eCTECTBEHHbIX HayKaX M MOCTPOMBLLEN
€4VHbIA MPOEKT IMMUPUYECKON HayKK, B KOTOPOM BblIn YyCTpaHEeHbI HEMPOBepPsAeMble MeTan3nyeckmne KOHLENLUN.
CuctemMaTmyeckas no3numns OPUCTOB AOrMaTUYECKON Tpagnumm nerna Ha 6narogaTHyo NOYBY, MOCKOJSIbKY
OCHOBHbIE MOHATUSA IOPUANYECKOr0 3HaHNS, TaKMe KaK rpa>KAaHCKoe, YroJIOBHOE N KOHCTUTYLMOHHOE nNpaBo, bbiin
pa3paboTaHbl y>xe B XIX Beke. [N03TOMY BO3HUKJIO eCTECTBEHHOE XXeflaHNe NHTerprupoBaTh "obLyto YacTb"
OTPac/IeBOro LOPUANYECKOr0 3HaHNA B "06LLYI0 OPUANYECKYIO OOKTPUHAbHYO HayKy" (KanycTuH ).

MoynTaHne Hay4YHOro 3HaHuA, peasan3oBaHHoOe B y4eHnn O. KoHTa, MpuBeso K NomnbiTKaM yTBepanTb
3MNCTEMOJIONNYECKUA naean Hay4YHOCTU B IOPUCTIPYAEHLMN. TaK, YTBEPXKAAN0Ch, YTO OpUcCnpyaeHUns AOSHKHa
MMETb CBOW CaMOCTOATESIbHbIN NpefMeT, KOTOPbIA Hesb35 HAaUTWU B IOPUANYECKUX SHUMKNoNeansax. Kpome Toro,
aHTUMeTadum3lnyeckas ycTaHOBKa Hay4HOro NoO3nTUBM3Ma NMpuBesa K NornbiTKaM 3aMeHUTb hnaocouio npasa Kak
HeHay4Hoe 3HaHue obLien Teopuern NpaBa Kak Hay4HbIM 3HaHUEM.

Mo>XHO BblgennTb ABa "MpoekTa" TeopeTU4ecKon pucnpyneHunmn.

OaviH - "gorMmaTmnyecknin®, B KOTOPOM Teopus npasBa nNpencTaBnseT cobon cncTteMy NoHATUN, 0OLWKMX ANs BCex
opunandecknx gucumnavH (Hanpumep, Oxx. OctuH, A. Mepkenb, C.B. MaxmaH). Ee yHKUMSA - HTerpaTmMBHag, a
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hnnocohckom 0CHOBOW cHUTaeTca y4eHne @. LennunHra.

BTopol - "Mo3NTUBHO-HaY4YHbIA": Teopus rMpaBa Npr3BaHa BbISBUTb 06LME 3aKOHOMEPHOCTWN (hDOPMUPOBAHUS,
pasBuTUSA N MPYHKLMOHNPOBaHUSA NpaBa Kak counasibHoro asneHus (C.A. Mypomues, H.M. KopkyHoB, I".®.
LLlepweHesuny n ap.). Ee pyHKUMS - 06BbACHEHMEe NpaBa KakK coLWasiibHOro BJIeHWUS 1 MPOrHO3MPOBaHMeE ero
pa3BUTUS.

He cny4aiHO B pOCCUMINCKOM IOpUCNpyAeHL N BO BTOPOW nosioBuHe XIX BeKa pa3BepHyiacb OUCKYCCUSA O HAYYHOM
XapakTepe opuandyeckon gormaTukn. OQHM y4eHble OTCTanuBasn ee HayyHbI cTaTyc (Hanpumep, C.B. MaxmaH),
Apyrve cTosn Ha No3numax GuaocopCcKoro No3nTMBM3Ma 1, HANPOTUB, YTBEPXKAAN, YTO opuandeckas
AorMaTuKa He nMeeT Hay4Horo cTaTyca (Hanpumep, C.A. Mpomues).

FOpucTol XIX Beka obpallanncb K ApyruM HaykaM 1 nogxoausan K aHasm3y npasa no aHaslorum ¢

3NNCTEMONOr M4eCKNMM naeanaMmm ecTeCTBeHHbIX HayK. bnarogapsa No3nNTUBUCTCKOM hMI0COPUN N HEMELLKOMY
naHAeKTMU3MY Ha4yasioCb MOAeNnpoBaHMe U KoHUenTyaamn3sauua npasa (Panbk, OCcTuH, NepnHr, Mepkenb).
Pynonbt NepunHr passBmBaeT KOHLENTYaIbHYO IOPUCMPYAEHLMIO, LleNleHanpaBAeHHO nccienyeT MeToabl
NOCTPOEHNA NpaBa U NOAroTaB/AMBaeT (hOPMMPOBaAHUE IOPUANYECKON HayKun - Teopuun npasa Mo cnosam C.B.
MakmaHa, P. MepuHr noa BnmsHnem dumnocodckoro no3ntuemima B 50-e roabl XIX Beka "B3a5 Ha cebs 3amavy
3aJI0KUTb MNPOYHbIN (hyHAAMEHT A9 UCTOPUKO-PU3NONOrM4EeCKONn Teopummn npasa .
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