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BeepneHune

N3HacunoBaHme SBASeTCA OPEBHMM N BECbMa PacnpoOCTPaHEHHbIM CErogHs CeKCyasibHbIM NMpecTyrnjaeHnemM,
KOTOPOE UMeeT YeTKYI TeEHAEHLUNIO K POCTY. Tak, COrjlacHO CTaTUCTUYECKNUM AaHHbIM, U3HACUJIOBAHUN
NOKyLleHnn Ha nsHacunosaHue (ct. 131 YK P®) 3a 2017 roa 3apeructpupoBaHo - 3 936; no cpaBHeHuto ¢ 2014
rogoM Mx 4Ynucso yBenm4unocb Ha 5,5%; paccnemoBaHo - 3 817, HepackpbiTo - 174 [60].

KpoMe 3Toro, yCTON4YMBbLIN POCT Noka3aTens HabnogaeTcsa n KacaTeslbHO COBEPLUEHNSA pacCMaTPMBAaEMOro AesHUS
B rpynne v n3HacuJoBaHWn HECOBEPLUEHHONETHUX. 10 MHEHUIO HEKOTOPbLIX MPaBOBEAO0B, NOC/eAHNe COCTaBASAIOT
npnbAM3NTENBHO NONOBUHY PacCMaTPMBAEMOro BMaa nNpectynsieHuni [48, c. 26]. BONbLWWHCTBO yYEHbIX OTMEYaloT
HEeMNOJ/IHOTY CYLLEeCTBYIOLNX CTAaTUCTUYECKNX AaHHbLIX O PaCNpPOCTPAaHEHHOCTN N3HACUNOBaHN, MOTOMY 4TO Npu
OAHHOM NpecTynJIeHNN YPOBEHb JIATEHTHOCTMW Ype3Bbl4aiHO BbICOK.

MocsiraTenbCTBa Ha NOJIOBYO cBOGOAY M NMOJIOBYIO HEMPUKOCHOBEHHOCTb 3a4aCTyt0 CBA3aHbl C MPUMEHEHNEM
Hacmnums. B aTon cBs3M BMecTe € NosioBon cBo6040M 1N MOJIOBON HEMPUKOCHOBEHHOCTbIO, MPUYMHAIOT BPeS »XU3HN
n(nnn) 300pOBbIO YesIoBEKA, YTO FOBOPUT O MOBbILLEHHOW 06LLECTBEHHON ONACHOCTU TaKUX AesaHUN.
AKTYyaJIbHOCTb UCC/lelOBaHNA N3HACUI0BAHUI CBSiI3aHa He CO CTaTUCTUKOM, a C OTBETCTBEHHOCTbIO rocyAapCcTBa 3a
6e30MacHOCTb INYHOCTW, 3a LOBEpPUE HacesleHMs K opraHam npasonopska, 3a obecnedyeHne HeobxoomMmMoro
KayecCTBa XWU3HUW rpaxgaH. He TofbKO pacnpoCcTPaHEHHOCTb AaeT BO3MOXXHOCTb OLEHUTb N3HACUI0BaHUS Kak
counasibHoe siBJieHue.

N3HacunoBaHmMa Kak cneunduyHbin BUL NPecTyrnHOCTU ABASAIOTCS, Ha Hal B3rnas4, UHANKATOPOM HPaBCTBEHHOIO
(He) 3mopoBbs obuwecTBa. I3HacKuoBaHMA Bblpa)kaloT TEHAEHLMIO HapyLWeHWs NpaB 1 ceobon NMNMYHOCTH,
MOBLILLUEHHOWN arpeccnn BO B3aMMOOTHOLLEHUAX loAen, NOTPebNTENbCKOro OTHOLWEHUA K NLaM, OKa3aBLIMMCSH
XKEepPTBaMM (XKEHLLNHbI, HECOBEPLUEHHOIETHNE 060ero nona), a Takxe NosaoBon 6e3rpaMoOTHOCTU U HU3KOI O
CaMOKOHTPOA. Pe3ynbTaTbl Takoro poAa AesHUN OTpULaTesbHbl KaK AJ15 XXePTBbl, TaK Kak MOryT NPUYUHUTb
Bpen 340pPOBbIO, U T.4., TaK 1 ANA BUHOBHOIO IMLA, Tak KakK NPUCYTCTBYET NPecTynHbIn 06pa3 Mbicaen u
DencTBuin, BeposaTHaa 6e3Haka3aHHOCTb, Pa3BUTUE NHbLIX (DOPM AEBUAHTHOrO NOBEAEHUSA U T.4.

Ob6beKkT nccnenoBaHns - obLLEeCTBEHHbIE OTHOLWLEHWS B chepe METOAMKN pacciefoBaHNsa N3HACUIOBaHUN.
MpeomMeToM nccnefoBaHUs ABUINCH NPaBOBbIE HOPMbI, periamMmeHTupyowme MeToOANKY paccnefoBaHns
M3HaCWJI0BaHNN.

Llenbto nccnenoBaHms aBasieTCca aHanms obuien xapakTepUCTUKM METOLOUNKN pacC/iefoBaHnNsa N3HAaCUI0BaHNN.
Peannsauns NnocTaBNeHHONW Len npeponpenennsa NnoCTaHOBKY cefylowmnx Hanbonee BaXKHbIX 3a4ay:

- UccnenoBaTh NOHATUE KPUMUHAIMCTUYECKOM XapaKTePUCTUKN U3HACUI0BaHUIA, ee 3Ha4YeHne 1 COOTHOLEeHue ¢
YrON0BHO-NPaBOBOW;

- PaCCMOTPETb XapaKTEPUCTUKY JIMYHOCTY NPECTYMHMKA N IMYHOCTW NoTepneBsLUen no genam o6 N3HaCMNOBAHUSX;
- NpPOaHaIN3NPOBaTb TUMNMNYHbIE CNEeLCTBEHHbIE BEPCUM MO AesiaM 06 N3HACUIOBAHMNAX;
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- packpblTb 0COBEHHOCTM NPON3BOACTBA OTAE/bHbIX CIeACTBEHHbLIX ENCTBUI B NpoLecce paccsienoBaHms
W3HaCMNOBaHWI;

- BbIIBUTb NpobnemMbl pacciefoBaHNs U3HACUIOBAHUIA U NYTU NX PELUEHUS.

MeTogonornyeckyo ocHoBy paboTbl COCTaBAAT BCEOOLWMA MEeTOL MO3HAHMSA, OTPaXKatloWnn gNaneKTUYeCcKyto
B3aUMOCBSA3b TEOPUM N MPAKTUKKN, a TakxKe gpyrmne anpobupoBaHHbIe METOAbI HAYYHOrO UCCNE0BaHMNSA: aHaIN3 1
CUHTE3, NHOYKLUMA U AefyKLMs, COLNONIOrMYeckKme n CTaTUCTUYeckmne metoabl (M3ydeHne, aHaans cogep xaHums
MaTepuasioB YroJIOBHbIX A&l U CTaTUCTUYECKUX OaHHbIX).

TeopeTunyeckyto 6a3y nccnenosaHnsa coctasmam Tpyasl T.B. ABepbsaHoBa, HO.I'. Kopyxosa, P.C. benkuHa, O.B.
Bonoxoson, K.B. AsayHa, H.H. EropoBa, M.B. XKnxxuHoin, E.MN. NweHko, E.P. Poccuiickon, A.A. Tonopkosau, N.A.
YceHkos, A.M. Enucees, b.A. T'yH3yHOBOW, B.B. Mypyroson n apyrumx.

MpakTnyeckyo 0CHOBY UccnefoBaHnsa coctaBunam KoHcTutyumns PO [1], YronosHbin kogekc PP [2], YronoBHbIn
npoueccyasnbHbln Kogekc PO [3] n apyrue genepanbHblie 3aKoHbI, [TocTaHoBNeHUS MNpaBuTensCTBa, MaTepuranbl
cynebHom npakTuKu.

CTpyKTypa uccnefoBaHnNs COCTOMT U3 BBEAEHMWS, TPEX MNaB, 3aKJO4YeHNs U CNUCKa ntepaTypbl.

naBa 1. KpMuHannctnyeckas xapakTepucTuka n3HacuioBaHUN

1.1. MoHATUE KPUMUHANNCTNYECKON XapaKTEPUCTUKN N3HACUIOBAHNN, ee 3HaYeHNe U COOTHOLLUEeHMe C YroJIoBHO-
rnpasoBOM

B Hayke HeT eanHoobpa3HOM NO3MLMM MO NOBOAY TOr0, COBOKYMHOCTb KaKNX MMEHHO AEeAHNN OXBaTblBaeTCA
gedHuumen HacuabCTBEHHON NPECTYNHOCTU. B CBA3M C 3TUM NPOBOANTCSA KPUMUHOJIOMMYEeCcKasa Knaccmpmnkaums
npecTynaeHuin, KoTopas, B CBOIO o4epelb, NOAPa3yMEBAET YHeT TEX NN UHbIX CBONCTB MO0 XKe Npu3HaKoB
ncxonsa U3 uenenm knaccudgukaumm. B cBoto oyepenb, He ABAAETCA OUCKYCCMOHHBIM MPUYNCIEHNE K
HaCWMIbCTBEHHLIM MPECTYMNNEHUSAM TaKUX AeAHUN, KaK YOMNCTBO, YMbILLIEHHOE NPUYNHEHNE TAXXKOro Bpea
300pOBbIO, N3HACUIIOBaHMeE.

N3HacunoBaHue Bceraa b0 U OCTAaeTCSA CaMbIM OMACHbLIM 1 PACMPOCTPAHEHHbLIM AEAHUEM MPOTUB XXEHLWNH. Tak,
Mo MHeHuto akcnepToB 6osiblie 37 % XXEeHWMH UMEHHO BO BCEM MUPE CTajIn XXEPTBOM CEKCYasIbHOr0 HAaCUANA XOTA
6bl 0ANH pa3 B XU3HW. CTpaHaMn-nuaepamMm nNo KOJMYEeCTBY M3HACUIIOBAHUI ABASIOTCSA cregytowme:

10 mecTo NpuHaanexuT JaHum n GUHASHAUN,

9 MmecTo 3aHMMaeT rocygapcteo 3umbabse,

8 mecTo - ABCTpanus,

7 mecTo - KaHaga,

6 mecTo - HoBas 3enaHauvs,

5 mecTto - Hgns,

4 mecTo - BennkobputaHus,

3 mecTo - CLUA,

2 mecTo - Beyus

1 mecTo - KOXXHaa Adpuka.

B cBolo o4epenb, Mo MHeHUIO 3KkcnepToB B Poccnm Ha Kaxkable 100 ThiC. XKeHWwmH npmuxoamtca 120 nsHacuaoBaHumn
[36, c. 43].

dedunHnumsa «msHacuaoBaHne» n3-3a ceoen obLecTBeHHONW 3HAYUMOCTN U HEMAJIOBa>XHOCTW HaL/I0 MOHUMaHNE n
OTpa>keHne BO BCEX NMPaBOBbIX CUCTEMaxX Mupa 1, 6€3yCcnoBHO, B HaLMOHaNIbLHOM 3aKOHOAATENbCTBE.

Tak, NpaBOo YenoBeKa Ha PU3NYECKYIO N MCUXNYECKYIO 3alLnTy 3admnkcmpoBaHo Bo Bceobuien geknapaumen npas
yenoBeka, koTopas 6bina npuHaTa OOH B 1948 roay, rae ykasbiBaeTCs, YTO HM OAUH YesI0BEK HE A0JIKEH BbITb
MoABep>KeH MNbITKaM UM XXeCToKMM, BecyenoBeyYHbIM NN YHUKAOLWMM ero 4OCTOMHCTBO obpalleHunio n
HakKa3aHuto (cTaTba 5).

B 3akKoHOoOaTenbCcTBe Poccmn geuHMumsa «m3HacmaoBaHue» obHapy>xuBaeTcsa B YacTu 1 ctaTtbun 131 YK PO. Tak,
N3HaCWJ0BaHNEM MOXKHO CYMUTATb MNOJIOBOE CHOLWEHNE C MPUMEHEHNEM HACUANS UK C YTPO30M ero NpUMeHEeHNs K
noTepneBLUEN U K ApYruM anuam anmbo ¢ ncnonb3oBaHMeM 6€CNOMOLLHONO COCTOSIHUA MoTepneBLUen.
CnepoBaTesibHO, KBanuunumpyowmmm npusHakamMmm n3HacuaoBaHmsa aBASOTCS caenyouwme: npuMmeHeHne cubl
(yrposa npumeHeHuns) nam 6ecnoMoLlHoe CoOCToAHUE N3HACUIOBAHHOMO, HEBO3MOXXHOCTb OKa3aHnsa UM
COMPOTUBNEHUS MPU HEXXENIaHUN BCTYMJIEHNS B NOJIOBYHO CBA3b.

CornacHo »xe npasoBou no3numn BepxosHoro Cyna P® 6ecnomMoLLHOe COCTOSIHUE - 3TO COCTOSIHME NOoTepreBLlero,
B CUJTy KOTOPOIr0 OH Ha MOMEHT NocsAraTeNbCTBa JIMLIEH BO3SMOXHOCTU MPUHMMATb Mepbl K CAMOCOXPaHEHUIO 13-3a
TOro, 4TO HE MOXKET 0CO3HaBaTb OKPY>KatoLlyto 06CTaHOBKY, MMBO He NOHMMAET XapakTepa U 3Ha4YeHns



COBepLUaeMoro B OTHOLIEHNN ero aesHus, nmbo oH He MOXXeT OKa3aTb BUHOBHOMY COMPOTUBIEHNSA NN UHBIM
nyTem ns3be)xaTb 0NacHOCTU 1 He cnocobeH No cobCTBEHHOWN BOJiE BbIATU U3 3TOFO COCTOAHUS.

HaHHas no3mumsa nsnoxeHa B NoctaHosneHuu NneHyma BepxosHoro Cyaa PO oT 04.12.2014 Ne 16 «O cynebHonm
nMpakTUKe No gefnaM 0 NPecTyn/eHNsaX NPOTUB MOSOBOM HEMPUKOCHOBEHHOCTU 1 NOJSI0BOMN CBOGOALI INYHOCTU>» [4].
B Ha3BaHHOM [1OCTaHOBNEHUN Pa3bACHAETCS, 4TO «He0bX0AMMO yCTaHaBAMBaTb, MOrla 1M NOTeprnesLlas
(noTepneBLINIA) B CMAY CBOEro BO3pacTa U pa3BMTUA NOHMMaTb XapakKTep N 3Ha4YeHNe COBEpPLUAEMbIX C Helo (HUM)
nencTeuin. Ecnn B cuny manoneTHero Bo3pacTta, YMCTBEHHOM OTCTANIOCTU U UHbIX NOA06HbLIX 06CTOATENLCTB
noTepneBLwwas (noTepneBLwwnin) Gbina NMeHa 3ToW cNocobHOCTN, CoOAeAHHOE BUHOBHbLIM C/lelyeT pacCMaTpuMBaTh
KaK M3HacnaoBaHWe Uan HaCUIbCTBEHHbIE AEeNCTBUA CEKCYasIbHOrO XapakTepa C UCMoJib30BaHMWEM 6eCrnoMOLLHOro
COCTOSHUSA NoTepnesLlen (MoTepresLlero) N KBaanguunuposaTb COOTBETCTBEHHO MO CT. 131 uan cT. 132 YK PO».
Henne coenaemM CpaBHUTE/IbHO-COMOCTABUTE/NbHbIN aHaNN3 TOJIKOBaHUSA MOHATUSA «UM3HACMI0BaHUE» B POCCUNCKOM
3aKoHOoJaTeNnbCTBE U 3a pybexom.

MoopobHas xapakTepUCTuUKa AePUHNLMN «M3HACUI0BaHME» NPOMINIOCTPpUpoBaHa BoO YK ®paHuum 1992 r. CtaTbA
222-23 onpegensieT n3HacuioBaHue cneayowmm obpasom: nobo akT cekCcyasibHOro MPOHNKHOBEHMS KaKoro-
nnbo poda, COBEPLUEHHbIA B OTHOLLIEHUW APYFOro AMua NyTEM HAaCUANS, NPUHYXXOEHUSA, Yrpo3bl nan obMaHa,
ABJIETCA U3HACKUI0BAHNEM.

AHanM3npys n cpaBHMBaAA yKa3aHHbIe Bbile MOHATUA N3HACUI0BaHUSA, YKakeM Ha creundgunky ero noHMMaHus B
OBYX HaLMOHaJbHbIX 3aKOHOA4aTe/IbCTBaX. Tak, YrosloBHOE NpaBo Poccum He 3HaeT cocTaBa 060/bLLEHNS, KOTOpoe
yKa3biBaeTcs B YK ®paHunun. B 310 cBA3M, 06MaHHbIe 4eNCTBUA ANA BCTYMNJIEHUSA B MOJIOBYIO CBSA3b B OTHOLLUEHUN
B3POC/ION BMEHSAEMOW XEHLWMHbI cornacHo YK PO npecTynneHnem He aBnseTcs. B cBowo ovepenb, yrosoBHbIN
3aKoH ®paHUMK B 3TOM BOMpoce Hanbonee XXeCcTKo nHTepnpeTupyeTt 4ed@UHULNIO «M3HACUIOBaHNE» U CHUTaeT
M3HaCWJ0BaHNEM TaK>Xe MoJsioBoe CHoweHne, KoTopoe 6bI10 coBepLUEHO C NoMoLbio obMaHa.

Mpwn aHann3e yrosioBHOro 3akoHoAaTesnbCcTBa icnanum, 6bino ycTaHoBeHo, 4To YK P® ycTaHaBnmBaeT
M3HaCKMI0BaHWE KakK Pa3HOBUAHOCTb CEKCYaslbHOM arpeccum, B HaCTHOCTU, eC/iM CeKCyasibHas arpeccus
3akJito4aeTCcsa B hU3NYECKOM NOJIOBOM aKTe C MOMOLLbIO BBEAEHUA MpeaMeTa, pOTOBOro UK aHasIbHOro
MPOHNKHOBEHMSA, TO OHO ABJISIETCA U3HacunoBaHue (cTtaTbda 179). [NaBHbIM 30eCb ABNAETCA MOHATUE «arpeccus».
B aHrn0-cakCoOHCKOM cucTemMe npaBa, UCXoas U3 cneundurkn npaBa, perjiaMeHTMPOBaHHOIO onpeaesieHns MNOHATUS
«M3HacnnoBaHme» He cyuecTByeT. OHO obycroBnnBaeTCs Yyepes 06yCNOBAEHHbIE KBAaIMPULMPYOLWMNE NPU3HAKKN 1
NVLWb 419 MON0BOro akTa MeXay MY>XYMHON 1 XXEeHLLUWHOW, KoTopas He ABaseTcs ero xeHou [35, c. 130].
MNoapobHoe nsyyeHne TONKOBaHUA TePMUHA «M3HACUIOBaHNE» HE SABJIAETCA Lesbio HaCTosLWero nccaegoBaHus.
OnHako paxke 6ernbin B3rnsag Ha XapakTepUCTUKY N3HACUJI0BaHNA B OTEYECTBEHHOM U 3apybe)KHOM
3aKOHOOaTesIbCTBe AaeT BO3MOXHOCTb CAeslaTb HEKOTOpPbIE BbIBOAbI:

- BO MHOMMX HaLMOHaJIbHbIX 3aKOHO4aTeIbCTBaX N3HAaCMI0BAaHUEM CHATAETCS NOJIOBON aKT UMEHHO C
NMPUMEHEHMEM CWJIbl, YTPO30 NPUMEHEHUSA CUMbI, NGO C INLLOM, KOTOPOE He MOXKeT AaTb OTNop;

- B 3apybexHOM 3aKOHO4aTeNbCTBe, B OT/INYME OT OTEYECTBEHHOr0, BHMMaHue bonblue yaeneHo Ha obonbLuieHnmn
Kak crnocobe coBepLUeHNA pacCMaTpPMBAEMOro AesAHUS;

- KBaMuumpyoLmne npnu3Hakm B pOCCMNCKOM 3aKOHO4aTes/IbCTBE BECbMa CxXaTbl, B OT/IM4MNE, K NpuMepy, OT
3akoHopaTenbcTBa CLUA.

Jo60MNbITHLIM (haKTOM ANS CPAaBHUTENLHOI0 NCC/Ief0BaHNA N3HACUIOBAHMSA B 3aKOHOLATEIbCTBE PasHbIX CTpaH
ABNAETCA onpefesieHne Toro, Kakme MUMeHHO CeKcyaJsibHble AeNCTBUSA MOTyT (POPMUPOBaTb ero 06 bEKTUBHYIO
CTOPOHY N Kakoe /N0 MOXeT BbITb MPU3HAHO HAaCUILHUKOM, a Kakoe, NoABepriieecs HaCUanLo.

YKa3aHHble HOBeJ1Jlbl B COBPEMEHHOM 3aKoHOoAaTes/IbCTBE B3aMMOCBA3aHbl C NpoueccamMmm «ryMmaHmsauunm»
obLecTBEeHHbIX OTHOLWEHW, 06pa3oBaHHbIX Ha NPUHLMNE TEPMUMOCTU, CHUCXOANTENbHOCTN 1 cobntogeHnn npas
MEHbLUMHCTB. B CBA3M C oCyLLecTBAeHNEM YKa3aHHbIX NMPUHLMNOB B HEKOTOPbLIX COBPEMEHHbIX CTpaHax
NerannsoBaHbl ogHonosble 6pakn. Bceobuime npoueccsbl IMaHCMNaLNM XEHLWH B HaYae NpoLuioro cToneTums
npueenn K eMnHu3aunm coepeMeHHoro obuwecTtsa. B 310 cBSA3K B COBpeMEHHOM 06LLeCcTBe HAaCUIbHUKOM MOXXeT
ObITb N XXEHLMHa, @ NOTEPNEBLUUM - MY>XX4YUMHA.

NTakK, HanpalnBaeTCs BbIBOA, YTO HAaCKUAME MPOTUB XXEHLNH KakK CoLMasibHO-HEraTUBHOE siBNeHne TpebyeTt
BbIpaboTKM onpenesieHHon cTtpaTerum 60pbbbl C HAM, BaXXHEALLNMW HaNpPaB/IEHNAMN KOTOPOW O0JIXKHbI 6bITb
BO34ENCTBME Ha N1L, COBEPLUAIOLLNX YKa3aHHbIE NPeCTYNJIeHUSs, U BAUSHMUE Ha MPUYMHBI, NopoxXxaaoLwme
paccMaTpuMBaeMoe siBJeHMeE.
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