JTa 4yacTb paﬁOTbl BblJIOXKEHA B O3HAaKOMUTEJIbHbLIX LUeJisax. Ecsnn Bbl xoTUTE rnoJsliy4nThb pa60Ty MOJIHOCTbHK, TO
npmnobpeTnTe ee BOCro/1b30BaBLUNCL (POPMOV 3aKa3a Ha CTpaHULE C roTOBOV paboToui:
https://stuservis.ru/referat/46981

Tun paboTbl: PehepaTt
MpepmeT: Ounocopus

BBepeHune 3

1 TeopeTunyeckmne BOMPOChl CTAHOBJIEHUSA OOKTPUHBI FpakgaHCKoro npaesa 4

2 3HavYeHune AOOKTPUHBbI KaK MCTOYHNKa CTaHOBJIEHUA r'pa>XgaHCKOro rnpasa u MeTO,El,OﬂOFVI-‘-IeCKOVI OCHOBbI
pPa3BUTUSA FPaXKgaHCKOro 3aKOHO4aTeIbCTBa B COBPEMEHHOM rpaXkAaHCKoOM npase 7

3aknyeHune 14

CnnCcoK UCnonb3oBaHHbIX NCTOYHUKOB 15

BBeneHune

N3meHeHuns, nponcxoasuine cCerofHs, B COBpeMeHHOe BPEMS, 3aTparmBatoT pasHble chepbl Ye-/IoBe4HeCKOMN
nesaTeNbHOCTN. HeECOMHEHHO, KapAWHaslbHble NepeMeHbl KOCHYINCb 1 BOMPOCOB NMPaBOBOro pPerysnpoBaHus
rpa>kAaHCKO-NpaBOBbIX OTHOLWEHUN, rae cdhepa oba3aTenbCTB He oCcTaslack B CTOpoHe. B uenom, MHormne
UMBUANCTbI CYUTAIOT, 4TO 06sA3aTenbCcTBa NpencTaBnsaioT cobon oanH 13 Hanbonee 3Ha4YNMbIX UHCTUTYTOB B
rpa>kAaHCKOM npaBe, MO3TOMY BOMPOC X U3YYEHUS 3aC/ly>XKMBAET NPUCTasibHOro BHUMaHUA. C4nTaeTcs, 4To
o06nacTb 06513aTE€/IbCTBEHHbBIX NMPABOOTHOLIEHU ABNAETCA 06BEKTOM U3YyYEHNSA UCCeoBaTeNnen, Ha4ynHas co
BPEMEHN Pa3BU-TUS NCTOPUKO-MPaBOBbLIX HayK.

B HacToswee BpeMsa BoNpocam, NOCBALWEHHBIM UCTOPUN FPa>KAaHCKOro rnpasa, NoCBsLLeHO 60bLLIOe KONYeCcTBo
ctaTten 'K P®. Kpome Toro, HekoTopble BuAbl 06583aTeIbCTBEHHbIX MPa-BOOTHOLLEHWIA pPeriaMeHTUPYTCA
OPYrMMN HOPMaTUBHBLIMU aKTaMu.

Mo3ToMy paccMaTpuBaemMas TeMa ABASETCA aKTyasIbHON.

Llenbto gaHHoOM paboThl SBNSETCA N3yYeHNE NCTOPUN rpakAaHCKoro npaea.

B cooTBeTCTBUM C NOCTaBAEHHON Lesiblo HeEOBXOANUMO pewnTb Pag 3aad, Taknx Kak:

[l paccMOTpeTb TeopeTnYeckmne BoNpoChl CTAHOBAEHUS AOKTPUHbI FPa)kAaHCKOro npaea;

[J oxapaKTepn3oBaTb 3HAYEHNE OOKTPUHbI KaK NCTOYHMUKA CTAaHOBNEHWUS FPa)K4aHCKOro nNpaBa N MeTOA0/10rMYeCKOon
OCHOBbI Pa3BMTUNA FPaXKAAHCKOro 3aKOHOA4ATe/IbCTBa B COBPEMEH-HOM Fpa>kAaHCKOM rpase.

O6BbEeKTOM MCCNenoBaHUs BbICTYNAET FpakAaHCKOe NpaBo Kak HayKa. NpegmMeToM nccnenoBa-HUS - ero UCTopus.
K OCHOBHbIM MeTo4aM uccaenoBaHUs, NCNOJIb30BaHHbLIM B paboTe, MOXXHO OTHeCcTn MeTog c60-pa AaHHbIX U
0606L1eHNs MaTEpPNANoB, aHaNUTUYECKNIA MeTo .

1 TeopeTuyeckne BONPOChbl CTAHOBNEHUS AOKTPUHbI FPaXXAaHCKOro npaea

B 00pPEBOIOLMOHHON IOPUANYECKON HayKe AorMa npasa, Kak NpaBusio, pacCMaTPUBaiach CKBO3b NMPU3My
onpeneneHns 3ajay NpaBoBeAeHNs, B TOM YMCe U MPUMEHNTENBHO K cdhepe rpakgaHcKoro npaea. JlormMa npasa
Hepas3pbIBHO CBsi3aHa C UCC/Ief0BaHNEM COAEepKaHNS MO3U-TUBHOMO NMpaBa Ha KOHKPETHOM UCTOPUYECKOM 3Tarne B
pamKax (o6beme), U3Ha4asIbHO 3a4aH-HbIM TEM UM UHbLIM YYeHbIM, HO NMPY TAaKOM TOJIKOBAHUN OCTAETCH HESACHbLIM,
KTO ABNSETCA CyObeKTOM, pOpMUPYIOLLMM AOrMYy NpaBa - Hay4yHas LWKoa, KOHKPEeTHLIN nccnenoBaTesb, OT-
HOCUTEJIbHO KOTOPOro HEU3BECTHO, 0JIKEH I OH 06/1aaTh KaKON-TO KOHKPETHOWN Npodeccn-oHanbHoM
COBOKYIMHOCTbLIO KOMMETEHLNEN, CyAbs, BbIHOCALLMIA peLleHne no aeny, Uin Bbicluas cyaebHas nHCTaHums,
ob6o6LatoLan CyLecTBYIOLLYIO MPaKTUKY U MPUBOAALLAS ee K eAUHO06-pa3uio.

Pa3BuTME YAaCTHOrO NpaBa Ha COBPEMEHHOM 3Tarne 0CHOBAHO Ha COBEPLLUEHCTBOBAHUMN FPaXKaaH-CKOro
3aKOHOJaTEeNbCTBA U TeX OTPaC/Ien, KOTOPbIe MPUHSATO BKJOYaTh B NepeyeHb YaCTHOMPAa-BOBLIX, @ TaKXe Ha
NMOCTOSAHHO yBenunymBatoLemcs ¢ 90-x rr. XX Beka o6beme Hay4HbIX UCCie-A0BaHWIA, MOCBALLEHHbIX NpobiemMamM
(KaK MpaBwnJio) OTAe/NbHbIX MPaBOBbIX MHCTUTYTOB. B No-c/iefHMe roabl BCe Yalle B Hay4YHbIX paboTax cTanm
NosIBNSITbCSA TEPMUHbI « LOKTPUHAJbHbIN», « 1IOKTPMHA FPaXk1aHCKOro npasBa», Npu4yeM Hanbonee 4acTo AOKTPUHA
NMPOTUBOMOCTABAAETCS 3aKOHY, 3aKOHO4ATENbCTBY. JJOKTPUHAIbHBIE aCMeKThl 3aTParMBaloTCA B UCC/IEA0BaAHUSAX,
CBSA-3aHHbIX C NpobaeMamMn MeXxayHapoaHOro YacTHOro npaea, NpoBeAeHNeM CPaBHUTENbHOMO aHa-113a
3aK0oHO4aTeNIbCTBA PA3INYHbLIX CTPAH, NPU NOMbITKax 06bACHEHUS (heHOMEHa NPaBOTBOP-4YeCTBa BbICLUNX
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cynebHbIX NHCTaHLMN B POCCUNCKOWN NpaBONpMMEHNTENIbHON NpakTuke. Ho BO MHOrmx cny4asax Habnogaercsa
NCMOJib30BaHUEe NOHATUA OOKTPUHbI JINLWb KaK akKLeHTUPOBaHMEe BHUMaHNS Ha Hay4YHOM XapaKTepe nccienoBaHus,
€ero TeopeTMyYeCcKom COCTaBASOLWEN.

Ons dopMmMpoBaHUA LENOCTHOro M CUCTEMHOIO NpeaCcTaBNeHNa 0 LOKTPUHE HeobxoaMo onpeaennTb TO
JIornyeckoe cofep>XaHne, KOTOpoe OTrpaHNYMBaAET MPOCTOE U3yyYeHne NO3NTUB-HOrO NpaBa ToOro UJin NHOTro
rocyfapcTBa OT ero LOKTPUHaNbLHOIro nccriefoBaHns. Ha ocHoBe aHaM3a CyLWeCcTBYIOLWNX B3rNa40B YYeHbIX-
nMpaBoBEOB aBTOP MNPUXOAUT K BbIBOAY 0 HEOOXO0-ANUMOCTb YHUMMKALMN CMbIC/IOBOIrO 3HA4YE€HUA MOHATUSA
«NnpaBoBasA OOKTPUHa», KOTOpPoe HOCUT 06BbEeKTUBHbLIN XapakKTep n onpepnendaeTcs, BO-NnepBblX, OTCYTCTBNEM B
COBpEMeHHon nnTepaType obwenpmnsHaHHOM NO3ULLUK MO BOMPOCY O ee CYLWHOCTM U 3Ha4YeHUN, N, BO-BTOPbIX,
cbnn>XxeHn-eM NpaBoOBbIX MHCTPYMEHTOB, Pa3/INYaOLWMXCA B 3aBUCMMOCTU OT BAMSHUA POMAHO-repMaHCKOon
NMpaBOBOWN CEMbW N MPaBOBON CUCTEMbI CTPaH obLLero npasa. MeHAeTCA TpaAULMN-OHHbIA XapakTep
npodgecCcnoHabHOro NPaBOCO3HAHNA KOPUCTOB, (HOPMUPYEMOro BO BpeMsa 0by4eHuns, IOpUCTbl MOCTENEHHO
YyTPa4YMBaAOT UCKIOYUTENBLHYIO CBA3b C TOW UIN NHOW MPaBO-BOWN CUCTEMOWN, YTO HEMNOCPEACTBEHHO OTpPa)kaeTcs
KaK B Hay4HbIX NCC/IeQ0BaHNAX, TaK M Ha NPaBONPUMEHNTENbHON NpakKTUKe.

B ycnoBuax nepexona K pbIHOYHbIM OTHOLUEHNAM UMEHHO ChopMMPOBaBLLAACA K TOMY BpeMe-HN OOKTPUHa
rpa>kAaHCKOro npaea no3sosnsaa 0606WmnTs 06WNPHBLIA U HEPEeAKO NPOTUBOPE-4YUBLIA 3aKOHOOATENbHbIN U
MPaBoOMPUMEHNTESIbHBIN OMNbIT, BbIABUTL nMetowmecs npobesbl n NpoTMBOPEYNS N BbIBECTU POCCUICKOE YacTHOe
NMpaBo Ha YPOBEHb MEXAYHAPOAHbLIX CTaHOAP-TOB. Y4NTbIBass 0COBEHHOCTN COOTBETCTBYIOLLMX MFPaXKAaHCKO-
MpaBOBbIX TEOPETUYECKNX UC-TOYHUKOB B Havasie 90- X roaoB XX Beka 1 CHOPMMPOBAHHOCTb MPaBOBOro
MbILLIEHNA Y NO-AaBAAIOLLEr0 YACA IOPUCTOB B PpaMKax COBETCKOM NMPaBOBON CUCTEMBI, TO AOCTUTHYThbIE B Te-
YeHne OTHOCUTENIbHO KOPOTKOIro nepmoga BpeMeHn pe3ysibTaTbl MO CO34aHUIO N COBepLUEH-CTBOBaAHUIO
rpa>kAaHCKoro NpaBa NoCTcoBeTCKon Poccum ybeanTenbHO CBUAETENbCTBYIOT O BbICOKOM XXWU3HECMOCOBHOCTH
COOTBETCTBYIOLLEro pa3faesia POCCUNCKON HayKN.

[OKTpunHa rpa>kAaHCKOro npasa Kak KoHLLenTyaJlbHas OCHOBa ero hopMUpOBaHNS U Pa3BUTUSA XapaKTepusyeTcs
BHYTPEHHUM €AMHCTBOM MCTOPMKOMPABOBOIr0 OMbITa, HAYYHOr0 OCMbIC/IEHNS aKTyaJlbHOr0 COCTOAHUS NPaBOBOW
ﬂ,eVICTBVITeJ'IbHOCTI/I, N3 KOTOPOro BbiTeKaeT OCO3HaHMe I'IO-Tpe6HOCTI/I B N3MeHeHNAX CNCTeMbI MPaBOBOIro
perynupoBaHusa, obycrnosnmeatowien hopMnpo-BaHNe COOTBETCTBYIOLWMX TEHOAEHUNIA €ro pa3BuTus.
MpeeMCTBEHHOCTb NPaBOBOWN AOKTPUHBLI 06eCneyYnBaeT ee BHYTPEHHIOW YCTONYMBOCTb N CTabUNIBHOCTL, CHUXKas
3aBMCUMOCTb OT BAINA-HUSA (PAaKTOPOB SKOHOMUYECKOro 1 MOJIMTUYECKOro XxapakTepa 1 obecnevynsas 3BONIOLNOHHOE
pa3BuTUE 3aKOHOAATebCTBa.

Tpa)J,VILI,VIOHHbIe TUMbl NPaBONMOHNMaHNA HE NCHepPNbIBalOT BCeX COBPEMEHHbLIX MoAXoO0B - Ce-roagHa akKTUBHO
pa3BMBAlOTCA «HEKNACCUYECKME» NN «NMOCTKIacCMYeCcKmne» TUMnbl MPaBoONOHU-MaHWSa», KOTOPbIE AAl0T pa3Hyto
OLEHKY MpaBoOBOW peasibHOCTU» [NaBHENLUMM OTANYMEM AaH-HbIX TUMNOB NPaBOMNOHNUMaHNSA ABASETCA TO, YTO OHU
y)Xe He OpneHTMpPoBaHbl Ha OonnMcaHune n obbsAcHeHue npaBa Kak CTa6VIJ1bHOFO, CTaTUYHOI o ABJiIeHUA.

3Ha4YeHne [OKTPUHbI KaK OCHOBbI 411 NpoLecca NPUMEHEHNS KOHKPETHbLIX HOPM MPOosBAAETCSA B hopMMpoOBaHUN
YCTONYMBbLIX NOBEAEHYECKNX CTEPEOTMMNOB, NO3BOJIAIOLWNX CAENATb 0CO3HAH-HbIA BbIOOP TOW NN MHOI NPaBOBOW
KOHCTPYKLWUK, NpaBoOBOro cpeacTtsa nnm cnocoba 3awmTel npaBa. IMeHHO Yepes3 npaBoBYtO
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