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Tun paboTbl: Hay4yHo-nccnepoBaTenbckas paboTa

MpepamMeT: VicTopus rocyaapcTsa 4 npaBa

Tak>Xe Npon3BoAMINCLE PUKCUPOBAHUSA B MMCbMEHHOM BUAE NapTUKYISAPHOro rnpasa. beuin npovsseneHbl Takne
3anncuK Kak lNMpaBoBble KHUMK (LUBabckoe 3epkano, CakCOHCKOE 3epKasio U Ap.), XOTA OHM U HE HOCUIN
ohuLManbHbIn XapakTep.

C nBeHaauaToOro BekKa noJsly4ynso pasBuTue roponckoe npaBo - npaBo Marpebypra, Jliobeka, koTopoe 06bI4HO
n3naranocb B NTMCbMEHHOM BuAe, u 66110 Hanbosee pa3paboTaHHbIM. [eATeNbHOCTb KaTOIMYECKON LLEPKBY
perynnpoBanacb KaHOHWYECKMM MpaBoM, 3Ha4YNTESIbHO MOBANABLUMM B ByayLleM Ha CEMeNHOoe NpaBso.

B naTHaguaToM - WecTHaauaToM Bekax hopMumpytoTca Kadheapbl pPUMCKOro rnpasa. A y)kKe B LeCcTHaaLaTOM OHO
CTa@HOBMTCSA r1aBHbIM UCTOYHNKOM MPaBOBbIX HOPM BO BCEX FePMaHCKUX cyadaX. B HeKoTopbIxX 3eMasax
MPOAO/IHKaNCs Npouecc Koanpukaum 3eMenbLHOro npaea. [2, ¢ 484].

B KoHUe XV BeKa rpa)kgaHCKO-NpaBoOBOMN KOAEKC CTaJl UCTOYHUKOM MpaBa, peryauvpytowiero sce cyabl. XVI Bek -
pYMCKOe NpaBo MMeeT NMPUoOpUTET Had 3aKOHaMWU OPYTrUX NCTOYHUKOB, B YaCTHOCTU, ['pakaHCKOro Beka.
Hemeukunn «MNaHoekT» hopMmpyeT 0CHOBY «0bLLEr0 HEMELKOrO NpaBa», KOTOPOe NPUMEHAETCA CyaaMun 40
BCTYMAEHUSA B CUJTy HEMELIKOIO rpa)kaaHckoro kogekca 1900 roga. B XVI Beke penxcTar npuHsan obLwmin HemeukKnin
YronoBHo-npoLeccyanbHbI KOAEKC Mo Ha3BaHueM «KaponmHa» (Ha3BaH B 4ecTb nMmnepaTtopa Kapna V). ObLiee
npaswuso nybnmkaumm He o3Ha4vYaeT, YTO OH ABNAeTCA oba3aTeNbHbIM 4715 NPUHLA, U OH BKJOYaeT B cebs
MOJIOXKEHNE, B KOTOPOM FOBOPUTCSH, Y4TO KYpPAYCT, MPUHL, 1 MOMECTbE He AO0/KHbI ObITh INLIEHbI CTaporo Noaxoaa.
Ka>khaa 3eMfs coxpaHsaeT CBOM YrOJIOBHbIE N YTOJIOBHO-MpOLLecCyasibHble KOOEKChI, @ FOCyAapCcTBO KapoamHa
CTPEMUTCS 3aMoNHUTbL Npobesibl B MeCTHbIX 0bbl4asx n 3akoHax. OCHOBHOe cogep>kaHune «KaponnHckonm obnactum»
MOCBSALLEHO YrO/IOBHOMY npoueccy. «KaponmHa» - 3To y4ebHUK, NnpakTn4eckoe pykoBoaCTBO, NporpaMma
BHelHero o63opa, 6e3 yeTkonm cuctemsl. B wiTaTe KapoanHa He cyliecTByeT egMHOO6pa3HOro pasnnymsa Mexay
YFOMI0BHbIM U YrOJIOBHO-MpoLeccyasbHbIM Kogekcom [4, ¢ 12].

Koandurkaumsa HemeLkoro npasa 6bina NpuHATa B Npycckom 3emMenbsHOM kogekce XVIII Beka, B KOTOPOM
BOMJIOLLEHbI PUMCKOE MPaBo, «CaKCOHCKOe 3epKasio» U MHOrne Apyrve rnpaBoBble NaMATHUKN. [epMaHnsa Kak
heopanbHoe rocypapcteo B CpefHMe BeKa nMesia NpaBoBYIO CMCTEMY (DOPMUPOBAHUS HE3aBUCUMOIO KHAXKECTBa,
KOTOpas He nrpaja akTUBHOW Poan B rocynapcTBe.

5.1. cTouyHnkmM npasa NepmaHum B CpegHue Beka. C6opHMKM obbidHOro npasa (CakcoHckoe n LLBabckoe 3epuana).
Fopoackoe npaBo B cpefHeBekoBow FepmaHum (Marpebyprckoe, ®paHkdypTckoe, Jliobekckoe, MiOHXEHCKOE,
HiopHbeprckoe). Peuenumsa puMckoro npasa. KaHoHn4yeckoe npaso. HopMaTMBHO-NPaBOBbIE aKTbl FTEPMAHCKMX
MMMepaTopoB.

Pa3BuTne heofasnibHbIX OTHOLWIEHNI NOCTENEHHO NMPUBEJIO K TOMY, YTO B LUECTOM-AEBATOM BEeKaX 3aKOHHbI,
BCTYNUBLUME B CUJTY B UICTOYHUKAX, B HaCTHOCTM «BapBapCcKas UCTWHa», yTpaTuam CBol cuny. Pellatouwias posb
OTBOANTCA Kak 0ObIYHOMY, TaK U MECTHOMY MpaBy.

Hemeukoe npaBo xapakTepusyeTca pOpMMPOBaHNEM MHOMOYUCAEHHON N HEOAHOPOAHON NPaBOBOM CTPYKTYPHI,
npuHagnexawemn K onpenesieHHon TeppuTopuun, a 3aTeM K onpefeneHHon rpynne nogen. 3-3a oTcyTcTBMSA
efnHon cynebHom CNCTeMbI pa3finyHble CyAbl MPUMEHSIOT pa3sinyHble NpaBoBble HOpMbI. [7, ¢ 181].

Taknm obpa3om, B cpeiHEBEKOBOW 'epMaHum He cyLlecTBOBas10 obLen NpaBoBOWN CUCTEMbI, B KOTOPOW HacesneHne
umersno 6bl «ocobble « MpaBa Ha NpoXmnBaHue. PparMeHTaLMsA 3TOro 3akoHa, IXoKapauorpadus, BNoCieACTBAN
6blna NpUHATa PUMCKUM NPaBOM.

B N'epMaHunm Tak>xe 66111 3aPMKCUPOBaHbI KOHKPETHbIE 3aKOHbI. 9TO Tak Ha3blBaeMble OPUANYECKUE KHUTU.
Hanbonee n3BECTHLIM ABNAETCA «CaKCOHCKOE 3epKasio», COCTaBsieHHoe B Ha4vane Xlll Beka, cocTosLiee n3 AByX
KHWF, NepBas U3 KOTOPbIX MNOCBsILLEeHa BBEAEHMNI0 CaKCOHCKOro obuiero 3akoHa O MeCTHOM caMoynpaBsJ/ieHun,
rnaBHbIM obpa3oM oTpaxkatLiero cyaebHyo NpakTUKy, a BTopas-CakCOHCKOro npasa. Cofep)xaHne «CakCOHCKOro
3epkajia» oxBaTblBaeT rpakgaHCKoe, yrosioBHOe, npoLeccyasibHoe 1 YaCTUYHOe rocyJapCTBEHHOE MpaBso.
Bnaropgapsa nepepenke n pacrnpocTpaHEHU0 «CaKCOHCKUX 3epKas» BO BTopon nonosunHe Xlll Beka. CywecTtsyeT
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«3epKaJio HEMELIKOro HapoLa», KOTOpoe yTBEP)KXOAeT, YTO NpeAcTaBseT BeCb HEMELKNI 3aKOH, HO Ha CaMOM
hesie NpoCTO HEMHOIO BbIXOAUT 3@ PaMKW CaKCOHCKOro rnpasa. B XVII Beke 3Ta Kosekunsa noayymsaa HassaHue
«wBabckoe 3epkano». B XIV Beke Ha HEKOTOPbIX 3eMAAX BblIM 06paboTaHbl «CaKCOHCKME 3epKasia», oTpaxkalowme
MeCTHble 0bbl4an n noTpebHocTn. Bce 3T npeaMeThbl KONIEKLNOHUPOBAHNSA He ABAAOTCA odhulmanbHbIMK, T. €.
OHU He aBnAlTCA 0bA3aTeNbHbIMU AN UCMONb30BaHUALS, ¢ 234].

B XV Beke, PMCcKoe NpaBo LWMPOKO NPOHUKaeT B epMaHuio, NO3BONASA MMETb AOBOJIbHO riybokne KopHu. B XVI
BEKe OH CTaJl OCHOBHbLIM UCTOYHMKOM MpaBa, 0COBEHHO rpa)kAaHCKOro, BO BCEX HEMeLKMX cypax. MNonoxxeHns
PUMCKOro npasa urpatoT ponb obuiero npaBa Ha BCEX 3eMJISIX, HO HA HEKOTOPLIX 3e€MAAX OAHOBPEMEHHO NAET
npouecc kogndunkaumnm 3emckoro npasa. Hanbonee nssectHasa Kogmpmkauma Npycckoro TepputTopmasbHoOro
Konekca 1794 roga

Taknm obpasom, B [epmaHnn B CpeiHMe BEKa He CyLlecTBOBasIo e4MHON 1 Noc/iiefoBaTes/IbHON CUCTEMbI
rpa>kAaHCKoro npa.a.

5.2. «KaposivHa» - KpynHeiiwee yronoBHO-NpoLeccyasibHoe yioxeHne CpefHeBeKoBbs. Buabl 1 COCTaBbI
npecTynneHunin. Cuctema Haka3saHuil. XapakTepHble YepTbl MHKBU3MLIMOHHOMO NMpoLuecca no «KaposnHe».

KaponuHoi Ha3biBaeTca oblierepMaHckoe yroaoBHo-cynebHoe ynoxxeHue, kotopoe 6b1s10 coctaBneHo B 1532
rogy. OCHOBHbIM coep>XaHneM AaHHOro JOKYMeHTa ABAAINCE HOPMbI MPoLLecCcyasibHOro npasa. KapoamHon
onpenensanca WMPoOKNUM Kpyr HakasyeMblxX AeNCTBUN, a TakxXe bblin NCTONIKOBaHbI HEKOTOPbIE MOHATUSA, Takne Kak:
nocobHNYeCcTBO, NOKYLIEeHNEe Ha NpecTynJeHune, coy4yacTtume, Heobxoammasa obopoHa, hopMbl BUHbI U MpoYme.
«KaponvHa» aBnaeTca MMNepaTopcknm cyaebHbiM 1 KapaTesibHbIM KOAEKCOM, NpeAHa3Ha4YeHHbIM 415
PYKOBOACTBa UMMEPATOPCKUMKN CyAaMn, B HaCTHOCTU CyabsAMU U weddeHoM. OH bbla co3aaH BO BpeMS NMpaB/ieHNs
Kapna V (1500-1558), obcyxpancs B PelixcTare, a B 1532 rony NpuHAA Ha3BaHMe «KaposmHa», KoTopoe
NPONCXOANT OT NaTUHCKOro nepesofa koaall, c 12].

B ocHOBe caMoOW OTBETCTBEHHOCTM SieXXaa NPUHLWA JIMYHON BUHOBHOCTMW, Pa3in4yanoCb HEYMbILLJIEHHOE U
yMbilwieHHOe aesHne. CornacHo KaposanHe OT yroJIoBHOM OTBETCTBEHHOCTU 0CBOBOXOANINCh YMaINLWEHHbIE (3a
ybnincTBO - CTaTbs CTO NATLAECAT) U AeTWU A0 YeTblpHaALUATK NeT, KOTOpble MNoayYaan NOPKY 3a Kpaxxy.

Tak>xe 6bln onpeaeneHbl U 06CTOATENBCTBO, COMIACHO KOTOPbIM 06BMHAEMBIN ocBobOXAancs oT
OTBETCTBEHHOCTU (Hanpumep, yonncTeo n3 o6opoH.bl). [lokasbiBaTb CBOKO
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