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BeepneHne

AKTYyalbHOCTb. BU3aHTMNCKOe NpaBo, NCTOPUS KOTOPOIro Hac4YnThLIBaAET 6osiee ThiCAYM NeT, nNpeacTtaBnseT cobon
YHUKa/lbHOEe siBNeHne ansa cpeaHeBekoBol EBponbl. OHO XxapakTepusyeTcs OTHOCUTENbHO BbICOKOWN CTEMNEHbIO
CTabMNbHOCTUK, BHYTPEHHEN LLeNIbHOCTU, @ Tak)XXe CNOCOBHOCTbLIO MPUCNoCabnnBaTbCs K MEHAOLWNMCS COLMAbHO-
3KOHOMMWYECKMM U MOJNTUYECKNM YCNIOBUAM. DTN KavyecTBa NpaBa B BnsaHTum onpenensinnce psagom
NCTOpNYeCcKnx hakTOpPOB, Cpean KOTOPbIX 0coboe 3HavYeHne nmMenn TpaanuunmoHHO CUJibHasA LeHTpasbHas
nMnepaTopcKas BAacTb, PUMCKOE NMpaBoOBOe Hacneane, BU3aHTUNCKaA XPUCTUAHCKas LEPKOBb. DTN haKTopbl
OKas3blBa/M UHTErpupytoLee BANSHME Ha NpPaBo, NMpuhaBajn eMmy CBONCTBA CUCTEMHOCTU. Y>XKe Ha paHHUX 3Tanax
pa3BMTKS rocygapcTea B BusaHTum cnoxmnacb ceoeobpasHas npaBoBas cuctemMa, KoTopasi Bblpocsa
HenocpenCTBEHHO U3 PUMCKOro NpaBa, HO UCMNbITaNna Ha cebe BAMAHME cneundruiecknx nepexonHbix K
heonannsmy oTHoweHNN B obuiecTBe, oTMYaBLIEMCS 60bLUON COLMANIbHOM U 3THNYECKOW necTpoToin. Nofa
BANSHNEM BPEMEHM N YNCTO MECTHbIX YCJIOBUIA, B YaCTHOCTW pa3HOobpa3HbIX MpaBoBbiX 06bIYaeB, puMcKue
rMpaBoBble MHCTUTYTbl NOCTENEHHO 3BOJIIOLMOHMPOBaAN. HO NpMHLMNMANbHbIE OCHOBbLI PUMCKOI0 NpaBa u
MpaBoOBOW KyJIbTYpbl HE BblSI NOAOPBaHbI M HE MOABEPrINCL KOPEHHBIM U3MEHEHUWSIM, YEMY B HEMAJION CTEMNeHn
cnocobcTBOBANO O/INTEsNIbHOE CoOXpaHeHne B BusaHTum paboBnaaenbyeckoro yknaaa. Npsmaa npeemMcTBEHHOCTb
PUMCKOIro 1 BU3aHTUINCKOIro NpaBa Halljla CBOE OTPa’keHne B UCMOJIb30BaHMN NMMNEPaTOPCKOro 3akKoHoAaTeNbCTBa
B Ka4YeCTBE OCHOBHOIO UCTOYHMKA NpaBa. OTHoCUTEIbHAsA CTabWUABHOCTbL NOINTUYECKON CUCTEMbI BU3aHTUmn
cnocobcTBOBasla TOMY, YTO MMEHHO 3a4ecCb 6blM NPeanpPUHSATLI NEPBbIE NMOMbITKU KOANDUKaALUN MMNEPATOPCKMX
KOHCTUTYLWIA, @ 3aTEM 1 PUMCKOro npasa B LEJIOM.

Llenb paboTbl COCTOUT B M3yYEHNN OCHOBHbIX 4epT BrnsaHTuUickoro npasa.

OCHOBHbIe 4epTbl Bu3aHTMNCKOro npasa

B13aHTUINCKOE NPaBo Ha3bIBalOT YHUKAJIbHbIM SIBJEHNEM Ye/10BE4YECKON UCTOPMMK, MOCKOJIbKY B HEM Tpaanumm
PvMa 6b17 TBOPYECKW NepeocMbic/ieHbl. Toraa 6bin co3gaHbl BHOBb MHOMME MHCTUTYThI MpaBa NOCPeACTBOM
CcOHCTBEHHOMO Pa3BUTUA, U XPUCTMAHCTBO B 3TOM NpoLLEecce Urpaso KaoveByo posib. XpUCTUAHCTBO Cbirpasio
HaMHoro 6o/1ee Ba)xHYI0 poJib B CTAHOBJIEHUM BU3AaHTUIACKOrO NpaBa, Kak, BMPOYeM, 1 BO BCE MCTopun
B13aHTUNCKOW NMMNepun, YeM B PUMCKOM MpaBe. OTO0 eANHOAYLLHO NPU3HAETCS CaMbiMU Pa3HbIMU
nccnepnosatensiMu. LlepkoBb, kak oTMe4YaeT anocTos MMaBes, ABASETCS «CTOJINOM U YTBEPXKAEHNEM UCTUHbI», @
nmnepust bbiaa COI3HNKOM LIEPKBY B Aiesie PYKOBOACTBA €ANHOM XPUCTUAHCKOW OMKYMEHbI.

NHCTUTYUMM KOCTUHMAHa NPOBEN pasindms Mexay npaBoM nucaHbiM (ius scriptum) n npaBoM He NucaHbIM (ius
non scriptum). MncaHoe NpaBo COCTaBAAOT 3aKOHbI U UHbIE HOPMbI, KOTOPbIE UCXOAAT OT OPraHoOB BAaCcTU U
KOTOpble 3ahMKCMPOBaHbI UMW B OMpefeSieHHbIX pefakumax. HenncaHbiM NpaBoM SABNASIOTCS HOPMbI, KOTOpPbIE
CKNagblBAlOTCA B CaMOl NpakTuke. Ecin gaHHble CIOXUBLUMECA B MPaKTMKe npaBusia NoBeLEHNS HAapoaa He
NOSyHYUN NPU3HAHME W 3aLLUNTY OT rocyAapCTBEHHON BAACTW, OHM OCTaHYTCS NPOCTbIM obbl4aeM (Tak
Ha3blBaeMbIM BbITOBLIM); KOra 06bl4aii MPU3HAAN 1 ero 3allUWLaeT CTpaHa, OHU CTaHYT LPUANYECKUMMU
obblyasamu, cocTaBsAT obblYHOE NMpaBo, a Nopol Aake byayT BOCMPUHATLI FrOCyAapCTBEHHbIMM BAacTAMM,
npuaawmmMm uM opMy 3aKOHOB.

O6bl4HOEe NpaBo fBNAETCA ApeBHel thopMoi obpa3oBaHMs PUMCKOro npaBa. HopMbl 06bI4HOrO NpaBa 0603HaYaloT B
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pPUMCKOM NpaBe TepMUHOM: mores maiorum (obbi4an NpefkoB), usus (06bIYHAA NMpakTUKa); Clofa XXe OTHOCAT:
commentarii pontificum (06bl4ain, KOTOPbLIN CNOXXWACSA B MPaKTUKeE XKpeLoB); commentarii magistratuum (obbivan,
KOTOPLIA CNIOXKWICS B MPakKTUKE MarncTpaToB) 1 Tak fajiee, B UMNEPATOPCKUIA nepuog NpUMeHSIOT NoHATHe
consuetudo (obblvyan) .

Ha nNpoTs»XeHun oAnNTenbHOro nepnoia nMcaHbix 3aKOHOB NOYTU He BblSI0 BO BPEMSA NMPOCTOTbl XO3ANCTBEHHOIO
CTPOS N BCel 0bLLEeCcTBEHHON W FOCYAapPCTBEHHOM XN3HWN, BO BPeMS HepPa3BUTOCTM 060poTa B 3aKOHe He
HY>XZAa/IMCb, BO3MOXXHO, Ob1J10 060MTNCHL 0B6bLIYHLIM MPaBOM (KPOMe 3TOro Ha NepBOM 3Tarne pPa3BUTUS U34aHNS
3aKOHOB B KavyecTBe 06Lmx HopM 6biam 6onblime TpyaHoCTH). AN obblMHOro npaBa He ABASETCA XapaKTePHbIM
Bblpa>XeHHOCTb ero TpeboBaHM B CKpyMnyae3HO TOYHOM MOCTaHOBAEHNN. Ha OCHOBaHUM 3TOFO HOPMbI, KOTOpPbIE
NCXoaAT U3 06bI4HOrO NpaBa - 6yayT 0ocobeHHbIMM MO COAEPXKAHMIO, @ TaKXKE N0 XapaKTepy M B MepBylo ovepelb
3TO NPUHLMUMNANbHbIE NpeanNncaHnsa rpaHnubl 1Mbo Truna A03BOJIEHHLIX NPaBW NOBEeAEHNS .

Ob6bl4al (mores) MOXKeT NMETb ABOSAKOE 3HAaYEeHME: OH 3aMeHAET yKa3aHune apyroro Hambosee onpenesieHHOro
NCTOYHMKa NpaBa, B NepBylo o4epenb, 3aKOHa; 0bbl4al rOBOPUT O cnocobax NCNosib30BaHNA 3aKOHa N UHbIX
WCTOYHNKOB MpaBa B IOPUANYECKON NPaKTUKE - U 3TO cneaytollee 3HavyeHne obbl4aa He NCHEe3HET fgarke npu
NMoJIHEMLLEM Nepexoe K YNCTO rocyfapCTBEHHOMY HOPMUPOBAHWIO NMpaBa. Ba)kHas 0CoO6eHHOCTb PUMCKUX
npaBoBbiX 06bl4aeB COCTOUT, B 0OCOBEHHOCTU K/1laCCM4eCKOM NnpaBe, Hepa3pbIBHOMO MOHUMaHUA obbiYaeB C HpaBaMu
(4TO OTparkanocb gake B TepMuHosiornm). NMpeanmcaHme obbl4aes - 3TO «MOJIHaJIMBOE Corjlacke Hapoaa,
NnoATBEPXXAEHHOE APEBHMMM HpaBaMum». B cuny aToro obbiv4am obnafanm 4epTamMun penrnosHbIX nNpasu,
ONMpPaoLLNXCA Ha aBTOPUTETbI XKPeyeCKnxX TOSIKOBAHWI; B A3bl4ECKWI Mepunos rnaataemM obbl4aes 3a4acTyto
6111 obpalleHns K opakynaMm, C Lieibio camoro rno cebe nogymMHeHMs BbITEKAOLWEro N3 HAX NPaBOBbIX TpeboBaHUN
PENNINO3HbIX TPagNLUNIA. B XpUCTMaHCKUI nepuog noobHbIM XapakTep HauyMHaoT NMpuaaBaTh CCbIJIKAM Ha
CBSiLLLleHHOEe NMCaHNe N eBaHreIMYeCcKnin KaHoH. Mo Mepe yKpenaeHns N paclunpeHns rocynapcTBa HenmcaHble
npaBa CTaHOBSATCS HEY[O0BJIETBOPUTENbHBIM BUAOM BBUAY CBOEN HEONMpPEenesIeHHOCTN, MeAJINTENbHOCTH
obpasoBaHuAa 1 BooOLLE 3aTPYAHUTENBLHOCTY YperynmpoBaTb B AaHHbIX MPaBoOBbIX (POpMax BO3pacTaloLlero
obopoTa. O6bIYHOE MPaBO HaYMHAET YCTyrnaTb MECTO 3aKOHaM M MHbLIM MpPaBoobpa3oBaHUAM.

Taknm obpa3omM, 0bbl4am He A0/KHbI BbIIM NPOTUBOPEYUTL 3aKOHaM, NogpasyMeBas, 4HTO OHU UX OOMOJIHAIOT.
CynTtanu, 4To 0bbl4an He B CMJ1aX OTMEHUTb YKa3aHNs 3aKOHOB.
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