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1. OCHOBHbIE NCTOYHMKN PUMCKOro npasa

B topuanyeckon nutepaType MHOrMX CTpaH Mupa no pMMCKOMY MNpaBy, KOTopas Hakananeanacb 6onee 4yem aBe C
MOJIOBUHOM ThICAYM NIeT C MOMEHTa OCHOBAHUS PUMCKOIO rocyaapcTBa A4Al0TCA pasjiMyHble onpefesieHns TepMmHa
«UCTOYHUK npaBa». Coaep>kaHne NpaBoBbIX HOPM 3aBUCUT OT 06LLLECTBEHHO-9KOHOMUYECKOro CTPOS, LapsLLero B
ornpenesieHHoN cTpaHe.

Kak n3BecTHo, lpeBHuii Pum 6bin paboBnagenb4eckumM rocyfapcTBoM. Y4MTbIBas 3TO, B MPaBOBbIX HOPMax Tex
BpPeMeH 4eTKO NpocsiexxmnBaeTcs TeHAEHUNS NO 3alnTe MHTepecoB rOCAOACTBYIOLLEro Knacca u yrHeteHuto pabos.
CnepoBaTesibHO, COAep>XaHneM NMpaBoBbIX HOPM TOr0 BpeMeHu 6b1sio cTpemsieHne paboBnagesbLeB COXPaHUTb
CBO€ COCTOsIHMe, obecneynTb AanbHenwee rocCNoACTBO U BbipaboTaTb 3MPEKTUBHBIE MEXaHU3Mbl YTHETEHMNS
paboB, a UICTOYHUKOM coaep>KaHus nNpaBa bbin 06 eCcTBEHHO-35KOHOMUYeCKUiA cTpor JpesHero Puma.

BTopoe 3Ha4yeHne TepMUHa «NCTOYHUK NpaBa» faeT MOHATb, KakuM NyTeM ornpefesieHHoe npasunio noseaeHuns
CTaHOBUTCS NPaBOBON HOPMOW. Takne NCTOYHUKM Ha3blBalOTCA MCTOYHUKaMK npaBoobpa3oBaHus. B TevyeHue
CyLeCcTBOBaHMA PUMCKOro rocyiapcTBa UCTOYHUKaMu npaBoobpasoBaHus bbiiu:

a) obblvan (B apxanyHbln Nnepnoa);

6) 3aKoH (B pecnybankKaHCKN nepno-noctaHoBneHna HapogHoro cobpaHuns; B nepnos npuMHumnaTa -
MOCTaHOBJ/IEHMS CeHaTa, Bbipa>kaBLLEro BOJIIO MPUHLEMNCOB; B 3NoXy abCoNOTHON MOHapXumn - MnepaTopckme
KoHcTuTyumn) 1, c. 82

B Havane pa3BnTNA pMMCKoro obLiectsa 0OCHOBHbIM NCTOYHWKOM MpaBa NpuU3HaBanncb 3akoHbl XII Tabnnu. Tak
OPEBHUA PUMCKNIA UCTOPUK TUT JInBuiA HasbiBan 3akoHbl Xl Tabnuy «fons omnis publici privatique iuris»
WCTOYHMKOM BCero nyban4yHoro n 4YacTtHoro npasa [K, c. 286[]

B) 3AUKTbI MarncTpaTos;

r) AesaTesIbHOCTb IOPUCTOB (lopucrnpyaeHums).

TpeTbMM 3Ha4YeHNEM NOHATUSA «MCTOYHUKIN NMpaBa» ABAAITCA NCTOYHUKN NMNO3HAHWSA APEeBHEro pYMMCKoro npasa. To
€CTb, Te€ UCTOYHUKM, OTKYZa POMAHUCTUKA (Hayka o OpeBHeM Pume) yepnaeT nHpopmMaumio 0 Haan4mm
onpeaesieHHbIX NPaBOBbIX HOPM. K UCTOYHUKAM NO3HAHWNS MOXKHO OTHECTU lopuanveckne naMmaTHUKK, HanpuMep
Koanpukaumio nmnepaTopa KOCTUHMAHA; NPOM3BEAEHUS PUMCKNX IOPUCTOB; NPON3BEAEHUA PUMCKNX NCTOPUKOB,
PUMCKMX OpaToOpOB, MUcaTenen, cCaTupukos, pniocotos n Tomy nogobHoe.

Ba>XHbIM NCTOYHUKOM MO3HaHUA ABNAIOTCA HaanNucy Ha 6poH3e, kKaMHe, AepeBe, CTeHax AOMOB U T. N (Hanpumep,
lepaknelickasa Tabnuua - 6poH3oBas Tabnnua, KOTopas coaeprkana 3akoH O MyHULMMAJIbHOM YCTPOCTBe). Bo
BTOpOW nosoBmHe XIX B. 3TU HagNucym Havanm nybamkoBaTb B cneumanbHOM nsgaHmm Corpus inscriptionum
latinarum (Ceof naTuHCKMX Hagnucen). U3yvyeHmem Hagnucen saHMMaeTCa HayKa anurpaguka. LleHHbIM
NCTOYHMKOM MO3HaHUA ABAAIOTCA Nanupycol. 13 nanmMpycoB MO>KHO MOHATbL AEACTBME HOPM MpaBa Ha NpakTuKe,
MOCKOJIbKY Nanupycbl AOBOJIbHO 4YaCTO UCMO/b30BaANCh A1 3aK/I04EHNSA 4OrOBOPOB, KOTOPbIE CKAaAbiBa/INCh
MeXAy OTAEeNbHbIMU JIMLLaMU, YTO NO3BOJIAET NPOCNeANTb MeCTHble 0COBEHHOCTU NMpaBa B OTAEJIbHbIX MPOBUHLINAX
Puma [J6, c. 1591

Takxe paccMoTpuM obbl4HOE NPaBo M 3aKOH. B MHCTUTYumax KOCTMHWaHa NpuBOANTCA pa3HMLA MeXAY NpaBoM
nucaHbiM (ius scriptum) 1 HenmncaHbIM (ius non scriptum). MNMncaHoe NpaBo - 3TO 3aKOH U APYyrue HOPMbl, U34aHHbIEe
rocyfapcTBOM 1 3ahUKCUPOBAHHbIE B COOTBETCTBYOLWNX OULMaNbHbIX UCTOYHUKaX [[2, c. 27[].

HenncaHoe npaBo - 3TO HOPMbI, CKNaAblBaOLLNECS Ha MPaKTMKe B NpoLecce XN3HM nogen n pyHKLMOHUPOoBaHNA
obuiecTBa. Ecnm nocnenHne He NpM3HaOTCA roCy4apCTBOM M HE 3alLULLAITCA UM, TO OHU OCTaloTCsA obbl4aaMu.
Ob6bl4HOe npaBo NpeacTasaseT cobon cTtapenwyo popmy obpasoBaHUsA puMCKoro npasa. OHO Hac4YUTbIBaET


https://stuservis.ru/referat/84230

[0CTaTo4YHO BobLIoe KONMYECTBO TakmMx HOpM. Cpedun HUX pa3nnyatoTcs ciegytouime:

- mores maiorum (obbl4an NpenKoB) - 0bbl4aun, KOTOPbLIE COXPAHANNCH U OXPaHAINCE MOHTUNKAMK;

- usus (obbl4Hasa NpakTuKa);

- commentarii magistratuum (o6bi4an, cnoxxmewrecs B NpakTUKe MarmcTpaTos).

Ob6bIl4HOE NpaBo CyLLecTBOBaslo B peBHeM PvMe AOBOJIbHO 400, HO MOCTENEHHO HOBbIE COLMAbHO-
9KOHOMMYECKMe OTHOLWeHns TpeboBanm rocyfapCTBEHHOMO 3aKpenieHns NpaBoBbIX HOPM. TaknMM 3aKpensieHnem
CTano n3gaHune 3aKoHoB. B pecnybnmkaHCKuin nepurog 3aKoHbl Mpoxoanan Yepes HapoaHoe cobpaHune n
Ha3blBannCh leges. BaxkHenLwWMMM 3akoHaMM 6b1amn 3akoHbl XII Tabany. 3akKoHbl MOAYYMAN Takoe Ha3BaHue BBUAY
TOro, 410 6bIIN BbICTaB/IeHbl Ha BCeHapoAHOoe 0603peHne Ha ABeHaAuaTu MegHbIX focKax. KpoMe yKa3aHHbIX
3aKoHOB, 60/bLLON BeC NMEIDT TakxXe lex Poetelia (3akoH MeTenuns), IV B. 40 H. 3., OTMEHMBLUMIA NMPOLaxKy B
pabcTBO 1 YOUNCTBO [OJIKHMKA, He ynnaTueLliero gosr; lex Aquilia (3akoH Aksunus), lll B. o H. 3. «0O6
OTBETCTBEHHOCTW 3a MOBPEXAEHNE UM YHUYTOXKEHNE YY)XNX Bellen»; lex Falcidia (3akoH ®anbunans), n B. 4o H.
3. «O6 orpaHuyeHun 3aBeLlaTesbHbIX 0TKa30B» 1 op [19, c. 64[

B nepvopg npuHumMnaTa HapoAHble COopbl MOCTENEHHO TEPSAIOT CBOE 3HAa4YeHMe. YUnNTbIBas, YTO MPUHLENCHI eLle He
peLanncb OTKPbITO MPOBO3r1aCUTh KOHeL, pecnybanKaHCKOro yCTPONCTBa, OHU NPOBOAMAN CBOW PELUEHUS Yepes
CeHaT, KOTOpbI BCcerga npuHuMan nx rnpensioxXeHns. 3akoHbl n3gaBasiMCb CEHAaTOM Ha3blBaJUCh
CeHaTyCKOHCynbTaMu (senatusconsulta). 3a ycTtaHoBneHWe MOHapxuu 6bia1 NPOBO3rAaLlleH NPUHLMM: «BCE, 4TO
KenaeT MMnepaTop, MMeeT CUJTy 3aKOHa», a caM uMnepaTop «3akoHaMmu He cBA3aH» (D. 1.3.31). IMnepaTopckue
3aKOHbl HOCMIN Ha3BaHWE «KOHCTUTYUUN» N AeNnaNcCb Ha 4 Buaa:

- 30UKTbl - 06LLMe pacnopsXKeHNA HacesIeHMIo (3TOT TeEPMUH COXPAHUIICA CO BpeMeH pecnybnnku, ogHako nmen
COBCEM ApYyroe 3Ha4yeHune);

- PECKPUMTbI - PAaCNOPSXXEHMSA MO OTAeNbHbIM AeflaM (0TBeThbl Ha pa3Hoobpa3Hble XxogaTancTBa K UMnepaTopy);

- MaHAaThbl - UHCTPYKLMN, KOTOPble MMNEepaTopbl AaBajJin CBOMM YNHOBHUKAM;

- AeKpeTbl - pacnopsi>XeHns rno CnopHbLIM AenaM, KOTopble paccMaTpuBan nmnepaTop.

B nepuop abconoTHOM MOHapPXnM nMnepaTopcKkme 3akKoHbl Ha3blBannucCh «leges». NpoaHann3npyem 34UKTbI
MarmcTtpaToB. TepMUH "3AUKT" NpoMCcxoanT OT naTuHcKoro dicere (06bABNATL) U NepBOHaYasbLHO 0603Havan
YCTHOE pelleHne MaructpaTa (40/KHOCTHOEe nnuo B [JpeBHeM PrMe) no onpegeneHHoOMy Bonpocy. lNocTteneHHo
3ANKTbl HA4YNHAIOT CoAep)KaTb ONpefesieHHYI0 NporpaMMy AeATeNbHOCTU AO/KHOCTHOMO LA, KOTOPYIO
NMpoBO3riallaloT MarncTpaThl NpK BCTYMJ€HUN B AO/DKHOCTL [19, c. 55[]

MpeTopckue 3aMKThl Bblan NOCBALWEHbI cnocobaM 1 NpMHLMNAM OCyLLLEeCTB/IeHNS NpaBocyaus, a obuwme
npoueccyanbHble NMpaBnia BbICTaBAAINCE UM Ha CrneymanbHbiX NobeneHHbIX fockax. MpeTop nMmen nosiHomMo4Yus,
KOTOpble N03BONAN eMy, pa3obpaBLUINCL B CYTU Aena, AaTb YKa3aHue Cybe Kak ero pewnTb, Uan Xe
paccMaTpuBaTb AEe/10 CAaMOMY M C MOMOLLbIO CheumnanbHbiX MPeTOPCKNX CPeACTB 3alMTUTb NMpasa JIMYHOCTU.
Mpu4yem, NpeTop, NoJb3ysaCb NPUHLNNOM CPaBenIMBOCTN, MOI MHTEPNPETUPOBATbL ONpeAesieHHbIE HOPMbI TaKUM
06pa3oM, 4TO OHUM peryanpoBann Te NMPaBOOTHOLIEHNSA, KOTOpble ius civile He peryanposano. MNoaTomy topucT an
yKa3blBas, YTO 3AMKTbl FOPOACKOro NpeTopa 1 NpeTopa NeperpmHoB copep>xaT B cebe Hanbonee nonHoe Npaso
«amplissimum ius est in edictis duorum praetorum, urbani et peregrini».

Hapsaay ¢ npeTtopamu, MeBLWUMK O6LLYIO IOPUCOUNKLUNIO, CReunanbHas IopUCconKLUNS NnpegocTasisiack KypyabHbIM
3annam - aediles curules) - marncTpaTam, OTBEYaABLUUM 3a NOPAAOK B ropoae. 34usbl TakK)Xe MMenn npaso
n3gaBaTb 3AUKTbl. OMKTbl MarncTpaToB Nosy4nam ocoboe 3HavyeHune, korga lex Aebutia (Il B. o H. 3.) yTBepaun
HOBbIN BUA npoueccoB-per formulas. C 3Toro MoMeHTa NpeTop MOr 3alluLliaTh OTHOLLIEHUS, KOTOpbIE He
npenycMaTpuBanunCh ius civile, 0bbl4HBIMY rpa>kAaHCKO-MPaBoOBbIMY CpeAcTBaMu. [103)XKe NpeTop HayvaN 3anosHATb
npobesnbl B rpaxgaHCKOM NpaBe. HakoHewl, 3AMKTbl NpeTopa CTaJn BKAOYaTb Takne MyHKTbl, KOTopble 6bin
HanpasJ/ieHbl HA N3MEeHEeHMe UM UCNpaBiieHNne HOPM rpa>kAaHCKOro npaea, Ho NMPeTop He MO OTMEHATb HOPMbI iUs
civile 3, c. 180[1

B pe3ynbTaTe NpaBOTBOPYECKOMN AeATENbHOCTM MarncTpaToB (MPeTopoB, Kypy/ibHbIX DAUJI0B, MpaBuTenen
NPOBUHLNI) HapsAAy C ius civile 6bina cozgaHa HoBas CMCTEMa HOPM, NOJIy4YMBLUAsA Ha3BaHMe ius honorarium
(mosmKHOCTHOE MpaBo) UK ius praetorium (NpeTopckoe NpaBo), MOCKOJIbKY B OCHOBHOM OHO OCHOBLIBaJIOCh Ha
NpeTopCKux 3ankTax. NpeTopckne 3AnKTbl 4OBOJIbBHO YaCTO 3aMMCTBOBA/INCL U MPaBUTENAMN MPOBUHUNIA ONA
n3gaHnsa cobCTBEHHbIX.

HocTaTo4HOo 60bLIOE KONMYECTBO M PAa3HOMIAaHOBOCTL HOPMATUBHOINO MaTepmasa, KOTOPbIA HAaKOMUJICS B
IpeBHeM Pume o0bycnoBuan Havyano B UMNEPCKUIA NEPUOL LEsIoro psaaa Kogudukauuni. Nepebie nonbiTKK
Koanurkaumm 6611 NpeanpuHATLl YacTHbIMK Nnuamm B Codex Gregorianus, o6beanHmeLLeM KOHCTUTYLUUM OT
AHppuaHa (Il B. H. €.) po koHua lll B. H. e. 1 Codex Hermogenianus, AONOAHNBLINM NpeaBapuTESIbHbIN KOOEKC
KOHCTUTYUMAMUN K KOHCTaHTUHY (Havano IV B. H. e.).



MepBasa opuumanbHasa Kogupurkauma npomsowna B V cT. H.e. mnepaTop ®Peogocuin |l nzgan Codex Theodosianus
(Kopekc ®eopnocus), B KOTOPOM Bbin cobpaHbl U CUCTEMATU3NPOBaHbI UMNEPaTOPCKME KOHCTUTYL MW, Ha4YnHas C
KOHCTaHTUHa.
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