JTa 4yacTb paﬁOTbl BblJIOXKEHA B O3HAaKOMUTEJIbHbLIX LUeJisax. Ecsnn Bbl xoTUTE rnoJsliy4nThb pa60Ty MOJIHOCTbHK, TO
npmnobpeTnTe ee BOCro/1b30BaBLUNCL (POPMOV 3aKa3a Ha CTpaHULE C roTOBOV paboToui:
https://stuservis.ru/doklad/94530

Tun paboTbl: Joknasa
MpepmMmerT: NpaxkgaHCKoe Nnpaso

BBepeHune 3

Ob6a3aTenbCTBa N3 NpaBoOHapyLLUeHURA. MNpaBoHapyLLleHne N HapylweHue "nobpbix HpaBoB". be3saencTBue Kak
npasoHapyweHue. NMpuHUNN BUHbI 1 NPUHLMN NPUYNHEHNS; NPUHLMN "KOHKPETHOW CripaseainBocTun”.
Bo3melweHune Bpepa. 4

3akJs4eHne 12

CnmncoK ncnosb3oBaHHOM NuTepaTypbl 13

BesepneHne

Poccuinckoe rpakfaHCcKoe nNpaBo Kak Hayka SBASeTCA oTpac/bio 6a30BbIX N HAYHYHO-MPAaKTUYECKUX MPaBOBbIX
3HaHWN, KOTOpas BKJOYaeT B cebsa rnybokoe TeopeTuyeckoe N NpakTMYeckoe pa3BuUTUe rpakaaHCKoro npasa Kak
oTpacan npaea, pa3paboTKy 1 Npu3HaHWUE NPUHLMMNOB YaCTHOrO NpaBa B 06LiecTBe, pa3BuTue n
COBEpPLUEHCTBOBAHME rpaXkgaHCKOro npaea, NPakTUKy ero NnpuMeHeHnsa n 3akKoH A0JKeH cnocobcTBoBaTh
N3y4YeHnto, PpacnpoCTPaHEHMIO FPpaK4aHCKO-NPaBOBbIX 3HaHWM B CTpaHe. Hayka o rpa)kAaHCKOM npaBe 4acTo
YyNOMWHaEeTCa Kak rpakgaHckoe npaBo (0T JAaTUHCKOrO - ius civile).

Hay4Hble pa3paboTKy 3TUX 1 OPYrNX POCCUNCKUX YHEHbIX-FPaXKAaHOBEA0B NMO3BOJININ POCCUACKON HayKe 3aHATb
nepenosble NO3NLNMA B MUPOBOM IpakaaHCKoM npase. Jletom 1917 roga, HakaHyHe 60/1bLLIEBUCTCKON PeEBOJIIOLMN,
KHUra «OcHoBHble NpobnemMbl rpaxgaHckoro npasa» .A NMOKPOBCKOIro oka3asnCb BEPLUNHON FPaKAaHCKON MbICN
KakK B 3TOT nepuopg, Tak n ceroaHs. B HacToswee Bpems onybankoBaHHasa KHUra 6bi1a nepBoHaYyasibHO HanMcaHa
Ansa n3pganna «Mtorm Hayku» (n3gatenb «Mup») n bblaa pasociaHa B HECKOJIbKUX 3K3eMMspax TOJIbKO
HEKOTOPbIM KPUANYECKNM UHCTUTYTaM 1 NpPeacTaBUTENAaM rpakaaHCKoro npasa B Poccun. HecmoTpsa Ha
OTHOCUTeNbHO cnaboe pacnpocTpaHeHWe, OH Bbi3Basl TakKoW MHTepPeC, KOTOPbI HAMHOMO NPeB30LLeN OXUAAHNS
aBTopa. OueHKa, KOTopYy KHUra bblila NpUcy>XKAeHa KOMNEeTEHTHbIMU KpyraMun, Takxxe rnpes3oLusia BCe 0XKUOaHUS.
Llenb paHHoM paboTbl NpoaHanAn3MpoBaTb TakKne NOHATUSA Kak: 06a3aTeNnbCTBa U3 NPaBOHaPYLUEHWUA;
rnpaBoHapyweHne n HapylweHune "nobpbix HpaBoB"; 6e3neNncTBME Kak NpaBoHapyLleHne; MPUHLAM BUHbI U MPUHLMN
MPUYNHEHNS; MPUHLMM "KOHKPETHON CrpaBea/IMBOCTU"; BO3MELLEHNE Bpeaa.

TeopeTnyeckom n MeToA00rM4eCKON OCHOBOW ANA HanucaHus paboTbl CTannm TpyAbl 0TE€YEeCTBEHHbIX 1
3apybe>KHbIX IOPUCTOB, MaTepuasibl U3 Hay4YHbIX XXYPHa 0B.

HaHHas paboTa BKAOYaeT BBEAEHME, OCHOBHYIO 4YaCTb, 3aKJ/II04EHME U CMUCOK UCMOJIb30BAaHHOW NInTepaTyphbl

Ob6sa3aTenbCTBa M3 NpaBoOHapyLweHun. NpaBoHapyLleHne n HapylweHune "nobpbix HpaBoOB". be3sgencTeme Kak
npasoHapyweHue. NMpuHUNN BUHbI 1 NPUHLMN NPUYNHEHNS; NPUHLMN "KOHKPETHOW CripaseainBocTum™.
Bo3melweHne Bpena.

Ob6s3aTenbCcTBa M3 NPaBOHapYLIEHWI BbIIN UCTOPUYECKN OPEBHENLINM BUAOM 0693aTeNbCTB. HO 3aTEM OHM
npecnenoBasv ABOSIKYIO Liefib: C O4HON CTOPOHbI, KOMMEHCALMs 38 HaHEeCEHHbIN yulepb, a ¢ Apyroi CTOPOHHI,
onpepaeneHHoe NMyLLeCTBEHHOE Haka3saHue A5 NPecTyNHUKa; B WTpade, CBA3aHHOM C NpaBoOHapyLUeHUeM,
KoMneHcauus yuiepba 1 WwWtpad B peasibHOM CMbIC/IE CINNCL 04eHb YacTo. [lpyroe nCTopuyeckoe pasBmuTue 3Tux
06513aTeNbCTB COCTOMT B TOM, YTO 3Ta BTOpas NpecTyrnHas pyHKLUNSA NOCTENEHHO ncYe3aeT (Mepexons B pyku
YyroJIOBHOIO MpaBa), a rpa)k4aHCKoe NpaBo UMEET TOJIbKO OAHY 3aja4vy NepBoro pola - opraHM3aumnto
KOMMEeHCcauumn 3a NpUYNHEHHbIN yulepb. Takas MLUeH3Ms NPpoANKTOBaHa XapakTepoM 0b6enx qyHKLWiA:
npecnegoBaHue npecnegyeT CBOW COBCTBEHHbIE KOHKPETHbLIE LIS 1 PYyKOBOACTBYETCA COBEPLUEHHO APYrvMu
NPUHLMNAMN, YeM Te, KOTOPbIE MOXKET PEeryanpoBaTb rpa)kgaHCKoe nNpaBo. Tam, B 061acTy HakasaHus,
HeobXxoAMMO pacCcYNTbIBaTb Ha CTeMNeHb ONAaCHOCTU MPECTYMNJIeHNs A8 BCei 06LeCTBEHHOM XN3HW U CTENeHb
«OYPHOW BOMN» NPECTYMNHUKA; MOXXHO CKa3aTb O ero NoMUIoBaHUM U T.4.; B 061aCTU rpaxAaHCKOro npaea Mol
MMeeM [eN0 TOJIbKO C YaCTHbIM yulepboM, MPUIYNHEHHBIM OHWUM YEeJIOBEKOM APYroMy, 1 Halla 3ajadya COCTOUT B
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TOM, 4TOObI NPUHATL Mepbl 419 KOMAEHCaUN 3TUX YObITKOB N BPeOHbIX MOCIeACTBUA HE3aKOHHbLIX OENCTBUN B
0671aCTN YaCTHbLIX MHTEPECOB. YCTPAHUTL XXepTBY. PasymeeTcs, HeobxoaMMOCTb KoMMNeHcaumn yuiepba Bcerpa
Cy6bEeKTUBHO BOCNPUHMMAETCS NPeCcTyNHMKOM Kak CBOEro pofa Haka3saHue A1 Hero, Ho 3To Cy6bekTuBHoe
YYBCTBO HeJb35 CAyTaTb C UCTUHHOWN, 06 BEKTMBHOM 3a4a4en rpaXKAaHCKOro MHCTUTYTa KOMMEeHCaUnm.

Mexnay TeM, Takas NyTaHWLa YacTo NPOSABASETCHA B CTPEMJIEHUM CAeNaTbh pa3Mep BO3MeLLaeMoro yulepba
3aBUCUMbIM OT Bosiee nam MeHee BbICOKOW BUHbI BUHOBHOIO: OHO Ka)XeTCs CaMOO4YeBUAHbIM A1 Yel0BEKa,
nposismBLLero 6osiee BbICOKYO CTEMNEHb «AYPHOW BOMM» OTBeYaTb B0JblUe, YEM YeOBEKY, Ybs CyObEKTUBHAsS BMHa
MeHbLle. C 3TON TOYKU 3peHUs BCe eLle CYLEeCTBYIOT cTapble KodeKcbl: Mpycckuin 3emcknm kogekc (6. § 10-12) n
ABCTpUACKNI KogeKc (§ 1324), KoTopble onpaBAblBalOT «MNOJIHOE YA0BJETBOPEHME» U C JIEFKOW BUHON HaMepeHneMm
nnn rpybom xanaTHOCTbIO MPecTyNHMKa - EQMHCTBEHHAsA OTBETCTBEHHOCTb 3a «(PaKTUYeCKU yuepb». «3Ta xe
naesa oTpakeHa B cTaTbe 1150 ®paHLYy3CKOro Kofgekca (B LLesIoM KOMMAEHCUPYIOTCA TONbKO YObITKM, KOTOpbIE MOT
0XXNOaTb OA0JIKHUK, HO HAMEPEHHO HernpeaBunaeHHble yObITKM) U B CTaTbAX 644, 645 Hawnx rpakaaHCKux
3aKOHOB. HanpoTuBs, PUMCKOe npaBo BBeJIO 34eCb NPaBuJibHbIN NPUHLMUIM, KOTOPbIA CAHKLWOHUPOBAH B HOBOM
repMaHCKOM Kopekce, a kosiebaHne poCcCUINCKOro npoekTa, KoTopoe 6biso B NepBOM U34aHUN OTHOCUTESIbHO
yuiepba co cTeneHblo BUHbI, MPEKPaTUIOChL BO BTOPOM M3aaHUK; B ctaTbe 1185 oKOHYaTeNnbHOro (4yMcKoro)
npoekTa 06 06s3aTenbCTBax HET yrNOMUHaHUA 06 3TOM 4acTu, HO B NOC/iefHee BpeMs NpaBoBas ntepaTypa cTana
[OBOJIbHO TECHO CBSA3aHa C 06WMM yCcnieHneM TeHO4eHUMA K «CBOBOAHOMY MpaBy» U «KOHKPETHOMY MpPaBoCyanio».
CnnbHas CKJIOHHOCTb K NpeabiayLlen no3numn. 3Ta rpaBuTaums MMeeT NMoJIHOE BbipaXkeHUe B LUBENL,aPCKOM
0O653aTeNbCTBO 3aKOHa YCTAHOBJIEHO, COM1IaCHO KOTOPOMY CYAbS LOJIXKEH HE TOJIbKO YYUTbIBaTb CTEMeHb BUHbI
npw onpegeneHun yuwepba (cT. 43), a TakKe TOT haKT, 4TO NpaBOHapyLUNTE b HEe NonageT B CJIOXKHY CUTyauuto
n3-3a 0693aHHOCTM BO3MECTUTb yuwepb (cT. 44).

3afadven rpa)KgaHCKOro rnpasa ABJSETCA YCTPaHeHMe BpeAHbIX MOCAeACTBUI, BbI3BaHHbLIX MPEeCcTyn/eHneM, N ons
HNX Ba>XHO TOJIbKO OAHO: OnpeaesinTb, CyLLeCcTBYeT IN TaK Ha3blBaeMoe NpecTynJsjieHne, KoOTopoe JaeT OCHOBaHue
06BUHSATL CBOKO BUHOBHYIO CTOPOHY.

OfHako onpepenieHne NpaBoHapyLUEHWS, CBA3aHHOI0O C rpa>KAaHCKMM NpaBOM, COMPSAXKEHO C Ype3BblYalHbIMU
TPYAHOCTAMU. Mbl y)K€ rOBOPUN BbILE, YTO Mbl O4EHb YaCcTO ABASAEMCS NPUYNHON NPUYMHEHNSA Bpeaa apyrum 6es
OTBETCTBEHHOCTMU (5
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